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THE TWENTY-EIGHTH YEAR OF THE WORLD COURT * 


By O. Hupson 


Substantial contributions to the jurisprudence of the International 
Court of Justice were made during its twenty-eighth year—in two judg- 
ments in the Corfu Channel Case, and in an advisory opinion on Reparation 
for Injuries Suffered in the Service of the United Nations. The prospect 
for the greater activity of the Court improved notably during the year, 
as a result of the institution of proceedings in three contested cases— 
between the United Kingdom and Norway, France and Egypt, and Colom- 
bia and Peru, respectively ; and as a result of three requests emanating from 
the General Assembly for advisory opinions—concerning questions arising 
under the Treaties of Peace with Bulgaria, Hungary and Rumania; the 
competence of the General Assembly to admit new Members of the United 
Nations; and the international status of South West Africa. On the other 
hand, the year has not been marked by a great increase in the jurisdiction 
conferred on the Court under Article 36 (2) of the Statute or otherwise. 


Tue Corru CHANNEL Case (Merits) 


The proceedings in this case were originally instituted on May 22, 1947, 
by an application of the Government of the United Kingdom against the 
People’s Republic of Albania. A preliminary objection, filed by the re- 
spondent on December 9, 1947, was rejected by the Court in a judgment 
handed down on March 25, 1948, and time-limits were fixed for the filing 
of subsequent pleadings.t When the reading of that judgment was con- 
cluded, the Agents of the Parties notified the Court that on the same day 
they had concluded a special agreement ‘‘drawn up as a result of the Reso- 
lution of the Security Council of the 9th April 1947,? for the purpose of 
submitting to the International Court of Justice for decision the following 
questions :”’ 


(1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters and 
for the damage and loss of human life which resulted from them and 
is there any duty to pay compensation? 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts 


* This is the twenty-eighth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 

11.C.J. Reports, 1947-1948, p. 15; this Journa, Vol. 42 (1948), p. 690. The judg- 
ment was commented on by the writer in this JouRNAL, Vol. 43 (1949), p. 1. 
2 Security Council, Official Records, 1947, No. 34, p. 726. 
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of the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satisfaction? 


On the following day, March 26, 1948, the Court issued an order ®* in which 
it was placed on record that 


this Special Agreement now forms the basis of further proceedings 
before the Court in this case, and states the questions which the Parties 
have agreed to submit to the Court for decision. 


It was noted, also, that the United Kingdom Government had filed a me- 
morial on October 1, 1947. The order referred to the President’s consul- 
tation with the Agents of the Parties and, in accordance with their request, 
it confirmed the time-limits fixed by the judgment of the previous day for 
the filing of a counter-memorial by the Albanian Government, a reply by 
the United Kingdom Government, and a rejoinder by the Albanian Gov- 
ernment. These pleadings were filed within the time-limits fixed. 

Judge Daxner, who had served as Judge ad hoc in the previous proceed- 
ings, was unable to continue in that capacity, and the Albanian Government 
designated Mr. Bohuslav Eéer as Judge ad hoc in the proceedings on the 
merits.* 

The Court held public sittings on November 9-12, 15-19, 22-26, 28-29, 
December 1-4, 6-11, 13-14, 17, 1948, and January 17-22, 1949, for hearing 
the arguments of Agents and counsel and for taking the testimony of wit- 
nesses and experts. The case was argued on behalf of the United Kingdom 
by Sir Hartley Shaweross, Sir Erie Beckett and Sir Frank Soskice; and on 
behalf of Albania by MM. Kahreman Y1li, J. Nordmann and Pierre Cot. 

The United Kingdom called seven persons as witnesses, or as witnesses 
and experts; Albania called three witnesses and two experts. The United 
Kingdom presented 116 (numbered) documents, and Albania presented 
66 (numbered) documents; the parties acting jointly presented six addi- 
tional documents. The United Kingdom failed to comply with a request 
by the Court for the production of documents (naval orders) referred to 
as XCU, on the ground of naval secrecy; and witnesses presented by the 
United Kingdom declined to answer questions relating to these documents. 
Various other questic.s arose concerning the documents submitted; a 
photostat of one document was excluded by the Court by a decision of 
November 24, 1948. 

By an order of December 17, 1948, the Court invited Commodore Bull 
of the Royal Norwegian Navy, Commodore Forshell of the Royal Swedish 
Navy and Lieutenant-Commander Elfferich of the Royal Netherlands Navy 
to serve as a Committee of Naval Experts to consider eight questions re- 
lating to points contested between the parties; the report of this Commit- 


31.C.J. Reports, 1947-1948, p. 53. 
4 Judge Eéer, like Judge Daxner, is of Czechoslovak nationality. A judge ad hoc is 
not required to be a national of the state appointing him. 
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tee of Naval Experts was made on January 8, 1949. As this report ‘‘did 
not seem entirely conclusive,’’ the Court on January 17, 1949, requested the 
experts to proceed to Sibenik and Saranda to make investigations on the 
spot, with a view to verifying, completing or modifying their report; a 
report on this inquiry was made by the experts on February 8, 1949.5 The 
two reports, as well as questions later addressed to the experts by three 
members of the Court, and the replies, were annexed to the judgment,® and 
representatives of the Parties were permitted to comment on the experts’ 
reports. 
The final submissions of the United Kingdom were as follows: 


Question (1) of the Special Agreement. 

The Government of the United Kingdom asks the Court in this ease 
to adjudge and declare as follows: 

(1) That, on October 22nd, 1946, damage was caused to His Maj- 
esty’s ships Sawmarez and Volage, which resulted in the death and 
injuries of 44, and personal injuries to 42, British officers and men 
by a minefield of anchored automatic mines in the international high- 
way of the Corfu Strait in an area south-west of the Bay of Saranda; 

(2) That the aforesaid minefield was laid between May 15th and 
October 22nd, 1946, by or with the connivance or knowledge of the 
Albanian Government; 

(3) That (alternatively to 2) the Albanian Government knew that 
the said minefield was lying in a part of its territorial waters; 

(4) That the Albanian Government did not notify the existence of 
these mines as required by the Hague Convention VIII of 1907 in ae- 
cordance with the general principles of international law and humanity ; 

(5) That in addition, and as an aggravation of the conduct of Al- 
bania as set forth in Conclusions (3) and (4), the Albanian Govern- 
ment, or its agents, knowing that His Majesty’s ships were going to 
make the passage through the North Corfu swept channel, and being 
in a position to observe their approach, and having omitted, as alleged 
in paragraph 4 of these conclusions, to notify the existence of the said 
mines, failed to warn His Majesty’s ships of the danger of the said 
mines of which the Albanian Government or its agents were well aware; 

(6) That in addition, and as a further aggravation of the conduct 
of Albania as set forth in Conclusions (3), (4), and (5), the permis- 
sion of the existence without notification of the minefield in the North 
Corfu Channel, being an international highway, was a violation of the 
right of innocent passage which exists in favour of foreign vessels 
(whether warships or merchant ships) through such an international 
highway ; 

(7) That the passage of His Majesty’s ships through the North Corfu 
Channel on October 22nd, 1946, was an exercise of the right of innocent 
passage, according to the law and practice of civilized nations; 

(8) That, even if, for any reason, it is held that conclusion (7) is 
not established, nevertheless, the Albanian Government is not thereby 
relieved of its international responsibility for the damage caused to 


5 Commodore Bull did not take part in the inquiry. 
6 1.C.J. Reports, 1949, pp. 142-150, 152-162, 163-169. 
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the ships by reason of the existence of an unnotified minefield of which 
it had knowledge; 

(9) That in the circumstances set forth in the Memorial as sum- 
marized in the preceding paragraphs of these Conclusions, the Al- 
banian Government has committed a breach of its obligations under 
international law, and is internationally responsible to His Majesty’s 
Government in the United Kingdom for the deaths, injuries and dam- 
age caused to His Majesty’s ships and personnel, as set out more par- 
ticularly in paragraph 18 of the Memorial and the Annexes thereto; 

(10) That the Albanian Government is under an obligation to the 
Government of the United Kingdom to make reparation in respect of 
the breach of its international obligations as aforesaid ; 

(11) That His Majesty’s Government in the United Kingdom has, 
as a result of the breach by the Albanian Government of its obligations 
under international law, sustained the following damage: 


Damage to H.M.S. Sawmarez ..............0000. £750,000 
Compensation for the pensions and other expenses 

incurred by the Government of the United King- 

dom in respect of the deaths and injuries of naval 


£875,000 
Question (2) of the Special Agreement. 


I ask the Court to decide that on neither head of the counter-claim 
has Albania made out her ease, and that there is no ground for the 
Court to award nominal damages of one farthing or one franc. 


The final submissions of Albania were translated as follows: 


Question (1) of the Special Agreement. 


(1) Under the terms of the Special Agreement of March 25th, 1948, 
the following question has been submitted to the International Court 
of Justice: 


‘‘Tgs Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters 
and for the damage and loss of human life which resulted from them 
and is there any duty to pay compensation ?”’ 


The Court would not have jurisdiction, in virtue of this Special Agree- 
ment, to decide, if the case arose, on the claim for the assessment of 
the compensation set out in the submissions of the United Kingdom 
Government. 


(2) It has not been proved that the mines which caused the acci- 
dents of October 22nd, 1946, were laid by Albania. 

(3) It has not been proved that these mines were laid by a third 
Power on behalf of Albania. 

(4) It has not been proved that these mines were laid with the help 
or acquiescence of Albania. 


‘ 
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(5) It has not been proved that Albania knew, before the incidents 
of October 22nd, 1946, that these mines were in her territorial waters. 

(6) Consequently, Albania cannot be declared responsible, under 
international law, for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life 
which resulted from them. Albania owes no compensation to the 
United Kingdom Government. 


Question (2) of the Special Agreement. 


(1) Under the terms of the Special Agreement concluded on March 
25th, 1948, the International Court of Justice has before it the fol- 
lowing question: 


‘‘Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts 
of the Royal Navy in Albanian waters on the 22nd October and on 
the 12th and 13th November 1946, and is there any duty to give satis- 


99? 


faction ? 


(2) The coastal State is entitled, in exceptional circumstances, to 
regulate the passage of foreign warships through its territorial waters. 

(3) This rule is applicable to the North Corfu Channel. 

(4) In October and November, 1946, there existed, in this area, ex- 
ceptional circumstances which gave the Albanian Government the right 
to require that foreign warships should obtain previous authorization 
before passing through its territorial waters. 

(5) The passage of several British warships through Albanian terri- 
torial waters on October 22nd, 1946, without previous authorization, 
constituted a breach of international law. 

(6) In any case that passage was not of an innocent character. 

(7) The British naval authorities were not entitled to proceed, on 
November 12th and 13th, 1946, to sweep mines in Albanian territorial 
waters without the previous consent of the Albanian authorities. 

(8) The Court should find that, on both these occasions, the Gov- 
ernment of the United Kingdom of Great Britain and Northern Ire- 
land committed a breach of the rules of international law and that the 
Albanian Government has a right to demand that it should give 
satisfaction therefor. 


The Court’s judgment on the merits was handed down on April 9, 1949, 
in English and French, the latter version being authoritative.’ 

The bare facts may be summarized as follows: The Strait of Corfu, be- 
tween the Greek Island of Corfu and the mainland on the east, has two 
narrow channels at its extremities, between which is a wider area. The 
port of Corfu is on the island side of this wider area. The South Channel, 
less than five miles wide, lies between the island and Greek territory on the 
mainland. The North Channel, barely more than one mile wide at its 
narrowest point and less than six miles wide at other points, lies between 
the island and Albanian territory on the mainland; the whole of its area 


71.C.J. Reports, 1949, p. 4; this JouRNAL, Vol. 43 (1949), p. 558. The judgment is 
admirably summarized in 1949 A.M.C. 1239-1284. 
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is territorial waters of the two states, the median line being the interna- 
tional boundary. Within the North Channel, and immediately north of 
the northern entrance to its narrowest part, lies the Bay of Saranda, terri- 
torial waters of Albania, on which is the port of Santi Quaranta (also 
called Saranda, and Porto Edda). 

In October, 1944, the North Corfu Channel was swept for mines by the 
British Navy, and, none being found, it was announced to be a safe route; 
early in 1945, it was check-swept with negative results. On May 15, 1946, 
two British cruisers passing through the Channel were fired upon by an 
Albanian shore battery; this led to diplomatic exchanges between the Brit- 
ish and Albanian governments, the former claiming a right of innocent 
passage through the Channel, and the latter denying any right to pass 
through its territorial waters without notification to and permission from 
Albanian authorities. 

On October 22, 1946, four British warships proceeding northward from 
the port of Corfu undertook to pass through the North Corfu Channel— 
the cruiser Mauritius followed by the destroyer Saumarez, and at two 
miles astern, the cruiser Leander followed by the destroyer Volage. The 
voyage was designed to ‘‘test Albania’s attitude,’’ at a time when the United 
Kingdom Government was considering the establishment of diplomatic rela- 
tions with Albania, and when, in the words of the British Admiralty, it 
wished ‘‘to know whether the Albanian Government have learnt to behave 
themselves.’’ Outside the Bay of Saranda but within Albanian territorial 
waters, the Sawmarez struck a mine and was heavily damaged ; while it was 
being towed by the Volage, the latter struck a mine and was much damaged. 

On November 13, 1946, the North Corfu Channel was swept by British 
mine-sweepers, acting under the protection of a covering force. This 
‘‘Operation Retail’’ was carried out in Albanian waters, without Albania’s 
consent. In the course of the operation, twenty-two moored mines of the 
German GY type were cut; it was established before the Court that the 
mine-field had been recently laid. 

The Court first considered whether the explosions which occurred on Oc- 
tober 22, 1946, were caused by mines belonging to the mine-field discovered 
on November 13, 1946, and concluded that this was the fact. A conten- 
tion that Albania had laid the mines had not been pressed by the United 
Kingdom, and in the circumstances the Court paid little attention to it. 
An alternative contention was that the mine-field was laid by two Yugo- 
slav warships shortly prior to October 22, 1946, acting with the connivance 
of the Albanian Government; but the evidence presented failed to sustain 
the contention, and the Court was unable to identify the authors of the 
mine-laying. 

It was also contended by the United Kingdom Government that the 
mines could not have been laid without the knowledge of the Albanian 
Government. On this point the Court said: 
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It is clear that knowledge of the mine-laying cannot be imputed to 
the Albanian Government by reason merely of the fact that a mine- 
field discovered in Albanian territorial waters caused the explosions 
of which the British warships were the victims. It is true, as inter- 
national practice shows, that a State on whose territory or in whose 
waters an act contrary to international law has occurred, may be 
called upon to give an explanation. It is also true that that State 
cannot evade such a request by limiting itself to a reply that it is 
ignorant of the circumstances of the act and of its authors. The State 
may, up to a certain point, be bound to supply particulars of the use 
made by it of the means of information and inquiry at its disposal. 
But it cannot be concluded from the mere fact of the control exercised 
by a State over its territory and waters that that State necessarily 
knew, or ought to have known, of any unlawful act perpetrated therein, 
nor yet that it necessarily knew, or should have known, the authors. 


However, the Court was willing to consider inferences of fact, ‘‘ provided 
that they leave no room for reasonable doubt.’’ As Albania had ‘‘kept a 
close watch over the waters of the North Corfu channel’’ during the period 
when the mines must have been laid, its assertion of ignorance was ‘‘a priori 
somewhat improbable.’’ Moreover, the Albanian Government ‘‘did not 
notify the presence of mines in its waters, at the moment when it must 
have known this, at the latest after the sweep on November 13th,’’ and 
made no inquiry or judicial investigation into the facts. Its attitude was 
not inconsistent with a desire that the circumstances of the mine-laying 
operation should remain secret. 

As to the feasibility of observing mine-laying from the Albanian coast, 
the Court pointed out that owing to its geographical configuration the Bay 
of Saranda and the Channel could easily be watched, the heights offering 
excellent observation-points. Hence the laying of the mine-field ‘‘could 
hardly fail to have been observed by the Albanian coast defenses.’ Though 
the existence of a look-out post at Cape Denta had not been proved, Albania 
admitted that such posts were stationed at Cape Kiephali and at St. 
George’s Monastery. Relying on the experts’ report, the Court reached the 
conclusion that the laying of the mine-field which caused the explosions on 
October 22, 1946, ‘‘could not have been accomplished without the knowledge 
of the Albanian Government.’’ 

The obligations resulting for Albania from such knowledge were not in 
dispute. The Albanian authorities should have notified the existence of 
the mine-field ‘‘for the benefit of shipping in general,’’ and warning should 
have been given to the approaching British warships of the imminent 
danger to which they were exposed. 


Such obligations are based, not on the Hague Convention of 1907, No. 
VIII, which is applicable in time of war, but on certain general and 
well-recognized principles, namely: elementary considerations of hu- 
manity, even more exacting in peace than in war; the principle of the 
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freedom of maritime communication; and every State’s obligation not 
to allow knowingly its territory to be used for acts contrary to the 
rights of other States. 


No notice or warning was given. Even if the mine-laying had been done 
on the night before October 22, 1946, so that a general notification would 
have been difficult or impossible before the time of the actual explosions, 
the approach of the British warships was known sufficiently in advance of 
that event for warning to have been given. ‘‘These grave omissions in- 
volve the international responsibility of Albania,’’ and the Court held by 
eleven votes to five that Albania was under a duty to pay compensation to 
the United Kingdom. 

The question then arose as to the Court’s jurisdiction to assess the amount 
of the compensation due. Albania denied that such jurisdiction had been 
conferred by the Special Agreement. In the first question put by that in- 
strument, the Court was asked: ‘‘Is there a duty to pay compensation ?”’ 
While the text gave ‘‘rise to certain doubts,’’ the question would have been 
superfluous unless the Parties had in mind something more than a mere 
declaration that compensation was due. An interpretation of the text 
which would render the provision ‘‘devoid of purport or effect’’ should be 
avoided. After the Security Council had recommended that ‘‘the dispute’’ 
be referred to the Court, the United Kingdom Government had filed its 
application asking the Court to ‘‘determine the reparation or compensa- 
tion,’’ and it had set forth the sums claimed in its Memorial. The claim 
had not been abandoned; instead it had been maintained by the United 
Kingdom, and Albania had impliedly accepted the Court’s jurisdiction 
to decide upon the claim. By ten votes to six, the Court arrived at the 
conclusion that it had jurisdiction to assess the amount of the compensation. 
Further proceedings with regard to the amounts claimed were found to be 
necessary; time-limits for these proceedings were fixed by an Order of 
April 9, 1949, and later extended by an Order of June 24, 1949.8 

As to the second question placed before it by the Special Agreement, the 
Court took up the Albanian contention that by sending the warships 
through the Channel without the previous authorization of the Albanian 
Government the United Kingdom Government had violated Albanian 
sovereignty. The view was expressed by the Court that it is 


generally recognized and in accordance with international custom that 
States in time of peace have a right to send their warships through 
straits used for international navigation between two parts of the high 
seas without the previous authorization of a coastal State, provided 
that the passage is innocent. Unless otherwise prescribed in an inter- 
national convention, there is no right for a coastal State to prohibit 
such passage through straits in time of peace. 


8 I.C.J. Reports, 1949, pp. 171, 222. 
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Albania contended that the North Corfu Channel, being of secondary 
importance, not a necessary route between two parts of the high seas, 
and used almost exclusively for local traffic to and from the ports of Corfu 
and Saranda, does not belong to the class of international highways through 
which a right of passage exists. The Court found the decisive criteria to 
be the geographical situation as connecting two parts of the high seas and 
actual use for international navigation. It was deemed to be a fact of 
particular importance that 


the North Corfu Channel constitutes a frontier between Albania and 
Greece, that a part of it is wholly within the territorial waters of these 
States, and that the Strait is of special importance to Greece by reason 
of the traffic to and from the port of Corfu. 


On these grounds it was held that the Channel 


should be considered as belonging to the class of international highways 
through which passage cannot be prohibited by a coastal State in time 
of peace. 


? 


‘*Exceptional circumstances’’ were said to exist, however. At the time 
Greece and Albania did not maintain normal relations. Greece had made 
territorial claims to the Albanian territory bordering on the Channel, and 
had declared herself technically in a state of war with Albania. Invoking 
the danger of Greek incursions, Albania had taken certain measures of 
vigilance in the region. In view of these circumstances—which affect 
Greece rather than the United Kingdom—the Court expressed the opinion 
that Albania 


would have been justified in issuing regulations in respect of the pas- 
sage of warships through the Strait, but not in prohibiting such passage 
or in subjecting it to the requirement of special authorization. 


Perhaps this general statement could have been more qualified; it would 
seem, at any rate, that Albania might have prohibited passage by Greek 
warships under the circumstances, and practice in other parts of the world, 
e.g., in the Strait of Gibraltar, might have been examined. The Court 
seems to gloss over a possible distinction between warships and merchant 
ships in this connection—a distinction much debated by the parties—except 
to say that it was not necessary to consider ‘‘whether States under inter- 
national law have a right to send warships in time of peace through terri- 
torial waters not included in a strait.’’ One may wish that the judgment 
had been more illuminating on the whole question as to straits. 

The Government of Albania had contended that the passage on October 
22, 1946, was not an innocent passage, because the warships were on a 
political mission; they maneuvered and sailed in combat formation; the 
guns were in fore and aft positions, and the crews were in action sta- 
tions; the number of the ships and their armament showed an intention 
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to intimidate; and the ships engaged in observing and reporting on coast 
defenses. These charges were not wholly substantiated by the evidence, 
and, having regard to all the circumstances, the Court could not character- 
ize the measures taken by the United Kingdom authorities as a violation of 
Albania’s sovereignty on October 22, 1946. The judgment to this effect 
was adopted by fourteen votes to two. 

Coming to the ‘‘Operation Retail’? on November 12 and 13, 1946, the 
Court noted that the United Kingdom did not dispute that this was carried 
out ‘‘against the clearly expressed wish of the Albanian Government.”’ 
As a ground of justification, the United Kingdom put forward ‘‘a new and 
special application of the theory of intervention’’; but the Court regarded 
‘‘the alleged right of intervention as the manifestation of a policy of force’’ 
which cannot ‘‘find a place in international law.’’ The Agent of the 
United Kingdom also sought to classify the operation ‘‘among methods of 
self-protection and self-help’’; but even recognizing the ‘‘extenuating 
circumstances,’’ the Court unanimously declared, to ‘‘ensure respect for 
international law, of which it is the organ,’’ that the British action con- 
stituted a violation of Albanian sovereignty. This declaration was in itself 
the ‘‘appropriate satisfaction’’ asked by Albania. 

President Basdevant concurred in the operative part of the judgment, 
though he could not accept the Court’s reasons for affirming its jurisdiction 
to assess the amount of compensation due from Albania. Judge Zoritié 
did not agree with that part of the judgment relating to Albania’s responsi- 
bility, for which he found no basis but ‘‘suspicions, conjectures, and pre- 
sumptions.’” Judge Alvarez concurred in the judgment, but appended 
an opinion which placed chief stress on a ‘‘new international law,’’ founded 
on ‘‘social interdependence.’’ 

Dissenting opinions were written by Judges Winiarski, Badawi Pasha, 
Krylov and Azevedo, and by Judge ad hoc Eéer. On the question of 
Albania’s responsibility, Judge Winiarski placed the responsibility on 
grounds other than those selected by the Court; but the other dissenting 
judges found no basis for the responsibility. All of the dissenting judges 
were agreed that the Court had no jurisdiction under the special agreement 
to assess the amount of compensation. Judges Krylov and Azevedo were 
of the opinion that the United Kingdom violated Albania’s sovereignty on 
October 22, as well as on November 13, 1946. 


THE Corru CHANNEL (DAMAGES) 


At a public sitting on November 17, 1949, the Court began its considera- 
tion of the assessment of the compensation due from Albania to the United 
Kingdom by reason of the losses suffered on October 22, 1946. Albania 
was not represented at this meeting. By a’ letter of June 29, 1949, the 
Albanian Agent had informed the Court that the Government of the 
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People’s Republic held to its view that under the special agreement of 
March 25, 1948, the Court did not have the power to assess the amount of 
compensation or to ask Albania for information on the subject. In his 
observations on this letter, the Agent of the United Kingdom had referred 
to Article 53 of the Court’s Statute. On November 16, 1949, the Deputy 
Minister of Foreign Affairs of Albania had informed the Court that his 
government did not deem it necessary to be represented at the meeting of 
the Court scheduled for the following day. 

In reply to a question put by Judge Krylov on November 17, the United 
Kingdom Agent informed the Court that on two occasions the Albanian 
Ambassador in Paris had expressed a readiness to discuss the amount of 
damages due. Counsel for the United Kingdom put forward a claim for 
damages, totaling £843,947. At the close of the meeting, the Acting 
President announced that the Court had decided to entrust the verification 
of the figures of the amount claimed to two experts of Netherlands national- 
ity, Rear Admiral Berek and Engineer De Rooy. An order in this sense 
was issued later. The report of the Experts was made on December 2; 
subsequently, the experts appeared before the Court to answer questions. 

On December 15, 1949, the Court gave a judgment fixing the amount of 
the compensation to be paid to the United Kingdom by Albania at £843,947. 
This judgment was given under Article 53 (1) of the Court’s Statute 
which provides: 

Whenever one of the parties does not appear before the Court, or 


fails to defend its case, the other party may call upon the Court to 
decide in favor of its claim. 


The question of jurisdiction was held to be res judicata by reason of the 
judgment of April 9; a further examination of the claim put forward by 
the United Kingdom convinced the Court that the claim was ‘‘ well founded 
in fact and law’’ as required by Article 53 (2) of the Statute. 


REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED NATIONS 


On December 3, 1948, the General Assembly adopted the following reso- 
lution which was promptly communicated to the Registry of the Court: 


Whereas the series of tragic events which have lately befallen agents 
of the United Nations engaged in the performance of their duties 
raises, with greater urgency than ever, the question of the arrange- 
ments to be made by the United Nations with a view to ensuring to its 
agents the fullest measure of protection in the future and ensuring 
that reparation be made for the injuries suffered; and 

Whereas it is highly desirable that the Secretary-General should 
be able to act without question as efficaciously as possible with a view 
to obtaining any reparation due; therefore 

The General Assembly 

Decides to submit the following legal questions to the International 
Court of Justice for an advisory opinion: 
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‘*T. In the event of an agent of the United Nations in the perform- 
ance of his duties suffering injury in circumstances involving the 
responsibility of a State, has the United Nations, as an Organiza- 
tion, the capacity to bring an international claim against the re- 
sponsible de jure or de facto government with a view to obtaining the 
reparation due in respect of the damage caused (a) to the United 
Nations, (b) to the victim or to persons entitled through him? 

‘TI. In the event of an affirmative reply on point I (b), how is 
action by the United Nations to be reconciled with such rights as may 
be possessed by the State of which the victim is a national ?’’ 


Instructs the Secretary-General, after the Court has given its 
opinion, to prepare proposals in the light of that opinion, and to sub- 
mit them to the General Assembly at its next regular session. 


In accordance with the provisions of Article 66 of the Statute, notice of the 
request was communicated to all states entitled to appear before the Court, 
as well as to the Secretary General of the United Nations. 

On December 11, 1948, the President set February 14, 1949, as the date 
by which states desiring to do so should make their written statements; 
such statements were made by India, China, the United States of America, 
the United Kingdom and France,® that by the United Kingdom being the 
most elaborate and detailed. 

The oral proceedings were held on March 7-9, 1949. Statements were 
made to the Court by Mr. Ivan Kerno and Mr. A. H. Feller on behalf of the 
Secretary General of the United Nations;*® by M. Georges Kaeckenbeeck, 
representative of Belgium; by M. Charles Chaumont, representative of 
France; and by Mr. G. G. Fitzmaurice, representing the United Kingdom. 

The Court’s opinion, of which the English version is authoritative, was 
delivered at a public sitting held on April 11, 1949.1: After preliminary 
observations, the Court explained the expression ‘‘capacity to bring an 
international claim,’’ and proceeded to deal with the character of the United 
Nations, referred to as ‘‘the Organization.’’ It inquired whether the 
Organization possesses ‘‘international personality’’—admittedly ‘‘a doc- 
trinal expression’’—in the sense of being ‘‘an entity capable of availing 
itself of obligations incumbent upon its Members.’’ As this question is 
‘‘not settled by the actual terms of the Charter,’’ the Court undertook to 
‘‘consider what characteristics it was intended thereby to give to the 
Organization’’: 

® The statements are reproduced in the volume of ‘‘ Pleadings, Oral Arguments, Docu- 
ments’’ relating to the case. A statement by the Union of Burma appears to have been 
lost in transit, but a copy was transmitted to the Registry after the Court’s opinion 
had been given. 

10 These statements were also reproduced in a separate brochure, published in Holland, 
as ‘Oral Statements by Dr. Ivan S. Kerno, Agent, and A. H. Feller, Counsel.’’ Strictly 


speaking, however, agents and counsel do not appear in advisory proceedings. 
11 1.C.J. Reports, 1949, p. 174; this JourRNAL, Vol. 43 (1949), p. 589. 


14 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The subjects of law in any legal system are not necessarily identical 
in their nature or in the extent of their rights, and their nature de- 
pends upon the needs of the community. Throughout its history, the 
development of international law has been influenced by the require- 
ments of international life, and the progressive increase in the collec- 
tive activities of States has already given rise to instances of action 
upon the international plane by certain entities which are not States. 


Then followed a review of the Charter; one aspect of the Organization relied 
on was its capacity to conclude agreements with its Members, which shows 
that it ‘‘occupies a position in certain respects in detachment from its 
Members.’’ Reference was made to the Convention of 1946 on the Privi- 
leges and Immunities of the United Nations, which could operate only 
‘‘upon the international plane and as between parties possessing inter- 
national personality.’’ The Court concluded ‘‘that the Organization is an 
international person’’—not a state, and still less a ‘‘super-State,’’ but ‘‘a 
subject of international law and capable of possessing international rights 
and duties,’’ and having ‘‘capacity to maintain its rights by bringing 
international claims.’’ 


The functions of the Organization are of such a character that they 
could not be effectively discharged if they involved the concurrent 
action, on the international plane, of fifty-eight or more Foreign Offices, 
and the Court concludes that the Members have endowed the Organiza- 
tion with capacity to bring international claims when necessitated by 
the discharge of its functions. 


The Court then proceeded to find that the Organization has capacity to 
bring ‘‘an international claim against one of its Members which has caused 
injury to it by a breach of its [the Member’s| international obligations to- 
wards it,’’ such injury involving ‘‘damage caused to the interests of the 
Organization itself, to its administrative machine, to its property and 
assets, and to the interests of which it is the guardian.’’ The Member 
cannot contend that its obligation is governed by municipal law. Unless 
the Organization has capacity to bring an international claim, no reparation 
would be available to it; it cannot be supposed that all the Members, save 
the defendant state, should have to combine to bring a claim for the damage 
suffered by the Organization. The measure of the reparation should de- 
pend on the amount of the damage suffered and should be ‘‘caleulated in 
accordance with the rules of international law.’’ As illustrations, the 
Court mentioned that the damage might include reimbursement of any 
reasonable compensation which the Organization had to pay to its agent, or 
the expense of replacing a disabled agent. 

As to reparation due in respect of the damage caused to the victim 
agent, the analogy of the traditional rule of diplomatic protection of nation- 
als abroad was thought to supply no answer, either negative or affirmative. 
The legal bond existing under Article 100 of the Charter between the 
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Organization on the one hand, and the Secretary General and the staff on 
the other hand, cannot be assimilated’to the bond of nationality between a 
state and its nationals. Faced with ‘‘a new situation,’’ the Court could 
solve the question only with regard to the provisions of the Charter ‘‘con- 
sidered in the light of the principles of international law.’’ Hence, 


the Organization must be deemed to have those powers which, though 
not expressly provided in the Charter, are conferred upon it by neces- 
sary implication as being essential to the performance of its duties. 


The Organization may find, and it has in fact found, occasion to entrust 
its agents with important missions in disturbed parts of the world. Ade- 
quate protection must be provided for such agents, and the agents them- 
selves must be able to count upon it. These are conditions of the Organi- 
zation’s performance of its functions. To this end, the Members have 
entered into certain undertakings, both in the Charter and in complementary 
agreements; the Court stresses the importance of the Members’ duty under 
Article 2 (5) of the Charter to render ‘‘every assistance’’ to the Organiza- 
tion. When an infringement occurs, the Organization should be able to 
call upon the responsible state to remedy its default. Thus, 


the capacity of the Organization to exercise a measure of functional 
protection of its agents arises by necessary intendment out of the 
Charter. 


In claiming redress, the Organization ‘‘is invoking its own right, the right 
that the obligations due to it should be respected.’’ In case of a breach of 
a Member’s obligation entered into in the interest of the good working 
of the Organization, the latter may claim ‘‘adequate reparation,’’ and this 
may ‘‘include the damage suffered by the victim or by persons entitled 
through him.”’ 

For the case where the defendant state is not a Member of the Organiza- 
tion, the Court gave a very laconic answer, and it could be thought that the 
point might have been dealt with more fully. The Court’s only reason for 
an affirmative answer to this part of the first question is that 


fifty States, representing the vast majority of the members of the 
international community, had the power, in conformity with inter- 
national law, to bring into being an entity possessing objective inter- 
national personality, and not merely personality recognized by them 
alone, together with capacity to bring international claims. 

**inten- 
Perhaps the Court might have found a broader basis for its answer 


The reference to fifty states was due to the search for a fictitious 
tion.’’ 


by viewing the situation in 1949 rather than in 1945. In 1949, fifty-eight 
states were parties to the Charter, and fifteen other states were seeking to 
become parties. These facts would seem to impart to the Charter the 
character of an instrument of general international law. This view was 
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taken by the International Law Commission in framing the preamble to 
its draft declaration of rights and duties of states, embodied in its 1949 
report.” 

The Court then came to Question II, relating to the reconciliation of 
action by the United Nations with such rights as may be possessed by the 
state of which the victim is a national. An injury may engage both the 
interest of such a state and that of the Organization, and competition might 
arise between them. In such a case, no rule of law ‘‘assigns priority to the 
one or to the other.’’ The parties should ‘‘find solutions inspired by good 
will and common sense.’’ The Court declared that the fact that the bases 
of the two claims are different does not mean ‘‘that the defendant State 
can be compelled to pay the reparation due in respect of the damage twice 
over.’’ The risk of competition between the Organization and the national 
state might be reduced by general or particular agreements, and the Court 
had ‘‘no doubt that in due course a practice will be developed.”’ 

If the agent of the Organization has the nationality of the defendant 
state, this will present no obstacle to a claim by the Organization for a 
breach of obligations toward it. ‘‘The question of nationality is not perti- 
nent to the admissibility of the claim.’’ 

In the dispositif of the opinion, the Court gave a unanimous reply to 
(Juestion I (a), expressing the view that whether the state whose respon- 
sibility is involved is or is not a Member, 


the United Nations as an Organization has the capacity to bring an 
international claim against the responsible de jure or de facto govern- 
ment with a view to obtaining the reparation due in respect of the 
damage caused to the United Nations. 


The reply to Question I (b), adopted by eleven votes against four, was to 
the effect that whether the state whose responsibility is involved is or is not 
a Member, the claim may be brought for ‘‘damage caused to the victim or 
to persons entitled through him.’’ The reply to Question II, adopted by 
ten votes against five, was that 


When the United Nations as an Organization is bringing a claim for 
reparation of damage caused to its agent, it can only do so by basing 
its claim upon a breach of obligations due to itself; respect for this 
rule will usually prevent a conflict between the action of the United 
Nations and such rights as the agent’s national State may possess, and 
thus bring about a reconciliation between their claims; moreover, this 
reconciliation must depend upon considerations applicable to each par- 
ticular case, and upon agreements to be made between the Organization 
and individual States, either generally or in each case. 


12 The International Law Commission noted that ‘‘a great majority of the States of 
the world have ... established a new international order under the Charter of the 
United Nations, and most of the other States of the world have declared their desire 
to live within this order.’’ Report of the International Law Commission, General As- 
sembly, Official Records, 4th Sess., Supp. No. 10 (U.N. Doc. A/925), p. 8; this JouRNAL, 
Supp., p. 15. 
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Individual concurring opinions were given by Judges Alvarez and 
Azevedo. Dissenting opinions were given by Judges Hackworth, Badawi 
Pasha and Krylov, dealing more especially with Question I (b); and Judge 
Winiarski agreed in general with Judge Hackworth’s opinion. 

Judge Alvarez suggested that as the United Nations has a political char- 
acter which may influence its attitude, ‘‘an organism and a procedure 
should be established for dealing with this matter’’ of claims. Judge 
Azevedo drew a distinction between officials or experts appointed directly 
by the Organization, regardless of nationality, and representatives of 
Members or experts appointed with regard to their countries. As to the 
former group, he thought the Organization should have priority and could 
make a claim without having to show a denial of justice or exhaustion of 
local remedies; as to the latter group, he thought ‘‘the main claim will 
conform to the principle of nationality.’’ 

Judge Hackworth’s opinion reflects some of the thinking of American 
constitutional law. On Question I (a) he was willing to apply ‘‘the doc- 
trine of implied powers.’’ On Question I (b) he insisted that the Organi- 
zation is ‘‘one of delegated and enumerated powers,’’ and he found ‘‘no 
impelling reason’’ requiring that the Organization should ‘‘become the 
sponsor of claims on behalf of its employees.’’ The bond between the 
Organization and its employees does not ‘‘have the effect of expatriating 
the employee or of substituting allegiance to the Organization for alle- 
giance to his State.’’ 


International law on this subject is well settled, and any attempt 
to engraft upon it, save by international compact, a theory, based upon 
supposed analogy, that organizations, not States and hence having no 
nationals, may act as if they were states and had nationals is, in my 
opinion, unwarranted. 


In conclusion, Judge Hackworth envisaged the possibility of states’ agree- 
ing to allow the Organization to espouse claims on behalf of their nationals 
in the service of the Organization, in which case ‘‘no one could question 
its authority to do so.’’ 

Judge Badawi Pasha thought that it goes without saying that the United 
Nations must have an international personality, but that its possession of 
a particular right does not follow as a matter of course. After a careful 
review of the diverse arguments presented to the Court, he was unable to 
discover any principle of law warranting an affirmative answer to Question 


I (b): 


The Court’s duty is to declare the law in the state of evolution that 
it has reached; and the Court cannot, in any case, in the presence of 
new complex and varied cases and contingencies, permit the simple 
and homogeneous rules, customarily recognized as international law 
in force, to be the appropriate juristic expression of such situations 
and contingencies. 
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Judge Krylov agreed ‘‘in a large measure’’ with the opinions of Judges 
Hackworth and Badawi Pasha. He thought that the problem posed by 
Question I (b) should be handled ‘‘by the elaboration and conclusion of a 
general convention.’’ <A ‘‘new rule of functional protection’’ would give 
rise to conflicts with ‘‘the international law in force.’’ He could not base 


an affirmative reply to Question I (b) either on the existing interna- 
tional’ convention or on international custom (as evidence of a general 
practice), or again, on any general principle of law (recognized by 
the nations). 


On December 1, 1949, the General Assembly of the United Nations, 
taking note of the opinion given by the Court on April 11, 1949, and of 
proposals submitted by the Secretary General for giving effect to it, author- 
ized the Secretary General 


to bring an international claim against the Government of a State, 
Member or non-member of the United Nations, alleged to be re- 
sponsible, with a view to obtaining the reparation due in respect of 
the damage caused to the United Nations and in respect of the damage 
caused to the victim or to persons entitled through him and, if neces- 
sary, to submit to arbitration, under appropriate procedures, such 
claims as cannot be settled by negotiation. 


The Secretary General was also authorized 


to take the steps and to negotiate in each particular case the agree- 
ments necessary to reconcile action by the United Nations with such 
rights as may be possessed by the State of which the victim is a 
national. 


A Note ON DISSENTING OPINIONS 


The dissenting opinions published in the I.C.J. Reports for 1949 seem 
to the writer to raise a question of considerable importance to the authority 
and prestige of the Court. 

It was in spite of determined opposition that a provision for dissenting 
opinions was included in the original text of the Statute in 1920, and the 
opposition was again voiced when the Statute was revised in 1929. On 
both occasions, cogent arguments were advanced against such opinions; 
unknown in the jurisprudence of some countries, they have been considered 
to have a weakening effect upon the pronouncement made by a court.** 
In defending them, the writer has long been sensitive to the care which 
must be exercised to avoid such a result. 

As amended in 1945, Article 57 of the Court’s Statute provides in 
English: 


13 Hudson, Permanent Court of International Justice 1920-1942, pp. 205-206, 588-589. 
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If the judgment does not represent in whole or in part the unani- 
mous opinion of the judges, any judge shall be entitled to deliver a 
separate opinion. 


and in French: 


Si l’arrét n’exprime pas en tout ou en partie |’opinion unanime des 
juges, tout juge aura le droit d’y joindre |’exposé de son opinion indi- 
viduelle. 


The privilege was formerly confined to ‘‘dissenting judges. In practice, 
the provision of Article 57 has been given an extended application ; dissent- 
ing opinions have been allowed to be attached to the Court’s advisory 
opinions, and even to its orders; and not uncommonly several dissenting 
judges have joined in a single dissenting opinion. As revised in 1946, 
the Rules of Court provide in Article 74 (2) that: 


Any judge may, if he so desires, attach his individual opinion to 
the judgment, whether he dissents from the majority or not, or a bare 
statement of his dissent. 


Article 84 (2) of the Rules formulates the same privilege with respect to 
advisory opinions. 

What is the office to be served by dissenting opinions? It is suggested 
that such opinions may serve three purposes: (1) they may relieve the 
dissenting judge from the imputation of acquiescing in views which he 
does not hold, though this result could also be achieved by a bare mention 
of the fact of his dissent; (2) they may give to the reader of a judgment 
or an advisory opinion an indication of the opposing views with which the 
majority was confronted when it arrived at the conclusions adopted as those 
of the Court; and (3) they may tend to put the majority on its mettle to 
draft the views of the Court in the most persuasive way possible. Inci- 
dentally, also, dissenting opinions may blaze trails along which future 
development of the law should proceed, either at the hands of the Court 
itself or at the hands of independent jurists. 

A judgment of the Court is ‘‘final and without appeal.’’ It has ‘‘bind- 
ing force’’ between the parties in respect of that particular case (Article 59 
of the Statute). Yet the Court has no power to proceed directly to an 
enforcement of a judgment. It has no competence to issue a writ of 
execution. Having no marshal, no sheriff, no police to do its bidding, 
the Court is in no way equipped for any attempt at compulsion. The 
parties’ compliance with its judgments is essential to the Court’s prestige; 
but insofar as the Court is concerned with the matter, it must rely upon 
the persuasion which the statement of its conclusions carries and upon its 
high position, as ‘‘the organ of international law,’’ to bring about such 
compliance. 

This conel.sion applies with less force, perhaps, to advisory opinions. 
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Far more than the advice which an isolated jurisconsult might render, an 
advisory opinion is formulated only after an essentially judicial procedure 
has been followed. It must be so cast that it can serve as an authoritative 
judicial pronouncement on the legal questions with reference to which it 
has been requested. 

Of course these considerations do not place the Court in a position where 
it should be immune from criticism by competent experts. Do they not, 
however, require that the Court should be free from criticism from within 
the bench itself? Does the privilege of the individual judge to write a 
dissenting opinion warrant an effort on his part to undermine what the 
majority of the judges have agreed upon to constitute the judgment or 
opinion of the Court? 

As a general rule in the past, dissenting opinions have usually been 
confined to setting forth the ‘‘individual opinions’’ of the authors. In 
1926, the Rules of Court were amended to place this emphasis on their 
content. In 1928, a resolution of the Court stated that: ‘‘Dissenting 
opinions are designed solely to set forth the reasons for which judges do 
not feel able to accept the opinion of the Court.’’'* More satisfactory is 
the view expressed by Judge Anzilotti in 1930 that ‘‘a dissenting opinion 
should not be a criticism of that which the Court has seen fit to say, but 
rather an exposition of the views of the writer.’’** That ‘‘Great Dis- 
senter’’? was most scrupulous in observing this limitation, and his view 
dominated the Court for many years. In the writer’s time on the Court, 
it was an imperative tenet of the judges’ credo; and he recalls more than 
one occasion when he deleted a phrase from a dissenting opinion upon an 
intimation by a colleague that it might be taken to reflect a criticism of 
what the Court had seen fit to say. 

In view of this history, the writer is perturbed to find that some of the 
recent dissenting opinions do not show appreciation of the former practice. 
For example, he has encountered in the 1949 Reports such expressions as 
the following: ‘‘as the Court rightly said’’ (p. 53) ; ‘‘the conclusions which 
the judgment draws . . . seem to be ill-founded’’ (p. 122); the conclusion 
of the judgment ‘‘is only supported by presumptions and even by con- 
jectures’’ (p. 126) ; ‘‘the Court advances the strange argument”’ (p. 199) ; 
**the Court therefore admits as a postulate. . . . But’’ (p. 208) ; ‘‘the Court 
has not endeavored to discover’’ (p. 208); ‘‘the Court was right to set 
aside’’ (p. 209); ‘‘the Court rejects in general any argument by analogy. 
. . . But surely the following reasoning of the Court is only an argument 
by analogy’’ (pp. 210-211); a position taken by the Court ‘‘remains un- 
proved’’ (p. 215); ‘‘the Court cannot sanction by its opinion’’ (p. 219); 
‘*the majority of the Court . . . has not borne in mind’’ (p. 219). 

It is to be hoped that these quotations do not indicate a considered re- 


14 Series E, No. 4, p. 291. 15 Series B, No. 18, p. 18. 
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jection by the present judges of the Court of the principle formulated by 
Judge Anzilotti in 1930. If that were the case, disastrous consequences 
might follow for a high judicial institution which can command observance 
of its judgment and opinions only by its prestige and by the persuasion 
which the statement of its conclusions imparts. The Court might be placed 
in the unfortunate position of some national courts, notably the Supreme 
Court of the United States, in which dissenting judges, continuing the 
struggle of the conference room, not infrequently direct their opinions to 
undermining the views expressed by the majority. 

Attention might be given to this matter by the Court itself. It could 
inaugurate a practice—which did not obtain in the writer’s time at The 
Hague—of subjecting each dissenting opinion to a careful scrutiny by the 
bench as a whole, with a view to the possibility of intimating to the author 
the desirability of deleting from it any expression susceptible of being in- 
terpreted as critical of the views announced as those of the Court. Such 
may have been one of the purposes of resolutions adopted by the Court on 
February 17, 1928, and March 17, 1936, requiring that dissenting opinions 
be circulated among the judges before the second reading of the draft 
judgment or opinion.’”® It seems at least doubtful that this requirement 
was ever generally observed. Perhaps some other practice would produce 
better results toward keeping dissents within the bounds of expressions of 
individual opinions. 


ANGLO-NORWEGIAN FISHERIES CASE 


The proceedings in the Anglo-Norwegian Fisheries Case were instituted 
by an application in the form of a letter signed by the Legal Adviser to 
the Foreign Office of the United Kingdom, bearing the date of September 
24, 1949, and communicated to the Registry on September 28, 1949. To 
support the jurisdiction of the Court, the applicant relied on the declara- 
tions made by the United Kingdom and Norway under Article 36 (2) of 
the Statute of the Court.’’ 

The application referred to differences which had arisen from time to 
time between the governments of the United Kingdom and Norway ‘“‘relat- 
ing to the limits at sea within which the Norwegian Government are entitled 
to reserve fishing exclusively to Norwegian vessels.’’ In 1933, the two 
governments entered into a modus vivendi establishing a ‘‘Red Line’’ to 
mark the outer limit of the area from which British fishing vessels might 
be excluded. By a decree of July 12, 1935, the Norwegian Government 
established 


16 See Series E, No. 4, p. 291; No. 12, p. 197; Hudson, op. cit., p. 589. 

17 The U. K. declaration under Art. 36 (2), dated Feb. 28, 1940, was filed with the 
Secretariat of the League of Nations on March 7, 1940; the latest Norwegian declara- 
tion was filed with the Secretariat of the United Nations on Nov. 16, 1946. 
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lines of delimitation towards the high sea of the Norwegian fisheries 
zone as regards that part of Norway which is situated northward of 
66° 28.8’ North latitude. . . 


Forty-eight points were fixed between which the base-lines were to be 
drawn, reference being made to earlier decrees which fixed the width of 
the territorial sea of Norway at four sea miles. At the time the Govern- 
ment of the United Kingdom disputed the validity under international law 
of the limits of the Norwegian fisheries zone prescribed in this decree, and 
pending settlement of the dispute the governments agreed to observe the 
‘‘Red Line’’; but on September 16, 1948, Norway informed the United 
Kingdom that it was considered necessary to enforce the line laid down 
in the 1935 decree. Subsequent negotiations having been unsuccessful, the 
United Kingdom made application to the Court. 

For the purpose of the dispute and ‘‘without prejudice to the position 
that it maintains regarding the extent of Norwegian territorial waters in 
matters other than fisheries,’’ the United Kingdom conceded that Norway 
may delimit a fisheries zone extending four sea miles from base-lines 
‘‘drawn in accordance with the principles of international law’’; but it 
claimed that the base-lines prescribed by the Norwegian decree of July 12, 
1935, are in violation of the principles of international law. The United 
Kingdom therefore asked the Court to declare the principles of interna- 
tional law to be applied in defining base-lines by reference to which the 
Norwegian Government is entitled to delimit a fisheries zone, to define the 
base-lines insofar as necessary, and to award damages to the Government 
of the United Kingdom for all Norwegian interferences with British fishing 
vessels outside the zone which Norway is entitled under international law 
to reserve for its nationals. 

By an order of November 9, 1949, the Acting President fixed time-limits 
for the written proceedings, the latest of which is October 31, 1950. 


PROTECTION OF FRENCH NATIONALS AND In Ea@ypt 


This proceeding against Egypt was instituted by an application trans- 
mitted to the Court by the French Government on October 13, 1949. To 
support the jurisdiction of the Court, the applicant invoked Article 13 of 
the Montreux Convention of May 8, 1937, regarding Abolition of Capitu- 
lations in Egypt.1* This article provides: 


Any dispute between the High Contracting Parties relating to the 


interpretation or application of the provisions of the present Conven- 
tion, which they are unable to settle by diplomatic means, shall, on 


18182 League of Nations Treaty Series, p. 37; Hudson, International Legislation, 
Vol. 7, p. 684; this JourNat, Supp., Vol. 34 (1940), p. 201. 
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the application of one of the parties to the dispute, be submitted to 
the Permanent Court of International Justice.'® 


The French application alleged that since May 15, 1948, about forty French 
nationals or protégés had been placed in detention camps, four of whom 
were still detained on August 10, 1949, and that property of eight named 
French nationals or protégés had been sequestrated. 

By way of illustration, the application gave full details concerning the 
sequestration of the property of M. Alfred Cohen, a Tunisian who is a 
French protégé. It was alleged that M. Cohen’s property was sequestrated 
on July 11, 1948, by decrees of the Egyptian Ministry of Finance, issued 
under authority of a proclamation of May 31, 1948, based on a decree of 
May 13, 1948, which proclaimed martial law in Egypt; according to the 
application, the latter decree and the proclamation were issued in connec- 
tion with the military action taken by the Egyptian Government in Pales- 
tine. The proclamation permitted sequestration of the property of two 
categories of natural persons: those interned or placed under surveillance 
in application of martial law, and non-resident persons whose activity is 
contrary to the safety and security of the state. The French Government 
contended that M. Cohen did not come within the first category, as he was 
not interned or placed under surveillance but rather was permitted to leave 
Egypt; and that therefore it was incumbent on the Egyptian Government 
to prove activities on his part which endangered the security of the state, 
which that government had not done. Consequently, the measures taken 
against Cohen were stated to be contrary to the principles of international 
law and to the Montreux Convention.*° The application alleged that dip- 
lomatie negotiations had been in vain, but it did not allege exhaustion of 
local remedies. 

The applicant seeks judgment that the measures taken against the per- 
sons and property of French citizens and protégés are contrary to the prin- 
ciples of international law and to the Convention of Montreux, and that 
the Egyptian Government is liable for compensation for the damage 
suffered. 


19 Art. 37 of the Statute of the International Court of Justice provides that: ‘‘ When- 
ever a treaty or convention in force provides for reference of a matter to... the 
Permanent Court of International Justice, the matter shall, as between the parties to 
the present Statute, be referred to the International Court of Justice.’’ 

20 Art. 2 of the Montreux Convention provides: 

*‘Subject to the application of the principles of international law, foreigners 
shall be subject to Egyptian legislation in criminal, civil, commercial, administra- 
tive, fiscal and other matters. 

‘It is understood that the legislation to which foreigners will be subject will not 
be inconsistent with the principles generally adopted in modern legislation and will 
not, with particular relation to legislation of a fiscal nature, entail any discrimi- 
nation against foreigners or against companies incorporated in accordance with 
Egyptian law wherein foreigners are substantially interested. 

‘‘The immediately preceding paragraph, in so far as it does not constitute a 
recognized rule of international law, shall apply only during the transition period 
[from Oct. 15, 1937, to Oct. 14, 1949].’’ 
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By an order of October 20, 1949, the Acting President fixed time-limits 
for the written proceedings, the latest of which is May 30, 1950. 


INTERPRETATION OF THE BULGARIAN, HUNGARIAN 
AND RUMANIAN PEACE TREATIES 


The Bulgarian, Hungarian and Rumanian Peace Treaties signed at Paris 
on February 10, 1947, and brought into force on September 15, 1947, 
contain articles *? which provide: 


Bulgaria [Hungary, Rumania] shall take all measures necessary to 
secure to all persons under Bulgarian [Hungarian, Rumanian] juris- 
diction, without distinction as to race, sex, language or religion, the 
enjoyment of human rights and of the fundamental freedoms, ineclud- 
ing freedom of expression, of press and publication, of religious wor- 
ship, of political opinion and of public meeting. 


In addition, the Hungarian and Rumanian treaties provide: ** 


Hungary [Rumania] further undertakes that the laws in force in 
Hungary [Rumania] shall not, either in their content or in their appli- 
cation, discriminate or entail any discrimination between persons of 
Hungarian [Rumanian] nationality on the ground of their race, sex, 
language or religion, whether in reference to their persons, property, 
business, professional or financial interests, status, political or civil 
rights or any other matter. 


With reference to disputes concerning the interpretation or execution of 
the treaties, identical articles ** provide: 


1. Except where another procedure is specifically provided under 
any Article of the present Treaty, any dispute concerning the inter- 
pretation or execution of the Treaty, which, is not settled by direct 
diplomatic negotiations, shall be referred to the Three Heads of Mission 
[of the U.S.S.R., the U. K. and the U. S.J... . Any such dispute 
not resolved by them within a period of two months shall, unless the 
parties to the dispute agree upon another means of settlement, be 
referred at the request of either party to the dispute to a Commission 
composed of one representative of each party and a third member se- 
lected by mutual agreement of the two parties from nationals of a 
third country. Should the two parties fail to agree within a period 
of one month upon the appointment of the third member, the Secre- 
tary-General of the United Nations may be requested by either party 
to make the appointment. 

2. The decision of the majority of the members of the Commission 
shall be the decision of the Commission, and shall be accepted by the 
parties as definitive and binding. 


21 Bulgarian Treaty: Art. 2; Hungarian Treaty: Art. 2 (1); Rumanian Treaty: Art. 
3 (1). The texts of the treaties are published in U. S. Treaties and Other International 
Acts Series, Nos. 1649, 1650, 1651; also in Supplement to this JouRNAL, Vol. 42 (1948), 


pp. 179, 225, 252. 
22 Hungarian Treaty: Art. 2 (2); Rumanian Treaty: Art. 3 (2). 
23 Bulgarian Treaty: Art. 36; Hungarian Treaty: Art. 40; Rumanian Treaty: Art. 38. 
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By communications of April 2, 1949,?* the United States and the United 
Kingdom charged that the governments of Bulgaria, Hungary and Rumania 
had deliberately and systematically denied to their peoples the exercise of 
the rights and freedoms which those governments were pledged to secure 
to them under the treaties. The notes alleged specific instances in which 
these rights had been violated, and ended by calling upon the three gov- 
ernments to adopt prompt remedial measures. Australia and New Zealand 
associated themselves with the three British notes, and Canada with the 
notes to Hungary and Rumania. Bulgaria, Hungary and Rumania replied 
to the United States and the United Kingdom by notes of various dates 
between April 7 and April 21, 1949,*° denying the charges and rejecting 
the alleged attempts to interfere in their internal affairs. 

In April, 1949, the question of the observance of human rights and funda- 
mental freedoms in Bulgaria and Hungary was placed on the agenda of 
the General Assembly at the request of Australia and Bolivia. On April 
30, after Bulgaria and Hungary had declined to take part in the discussions 
of the question in the Ad Hoe Political Committee,** the General Assembly 
adopted on that Committee’s report a resolution *? in which the Assembly 
expressed ‘‘its deep concern at the grave accusations made against the Gov- 
ernments of Bulgaria and Hungary,’’ and most urgently drew ‘‘the atten- 
tion of the Governments of Bulgaria and Hungary to their obligation to 
co-operate in the settlement of all these questions.’’ The Assembly also 
decided to retain the question on the agenda of its fourth session. 

On May 31, 1949,* the United States and the United Kingdom informed 
the three countries that the replies to their communications were unsatis- 
factory, and that disputes had therefore arisen concerning the interpreta- 
tion and execution of the Peace Treaties; and that as the Bulgarian, Hun- 
garian and Rumanian governments had shown no disposition to join in 
settling these disputes, the United States and the United Kingdom would 
refer the matter to the Three Heads of Mission, as provided in the treaties. 
On the same day, the United States and British Ministers requested meet- 
ings of the Three Heads of Mission in Sofia, Budapest and Bucharest to 
consider the charges. The Soviet Union informed the United States and 
the United Kingdom on June 11 and 12, respectively,*® that it considered 
that Bulgaria, Hungary and Rumania had made exhaustive answers to the 
American and British charges of violation of the Peace Treaties, and that 
in its opinion the notes of April 2 had been an attempt to utilize the Peace 
Treaties for intervention in the domestic affairs of the three countries with 


24U. N. Does. A/985, pp. 5, 8, 11; A/990, pp. 5, 7, 9. 

25U. N. Does. A/985, pp. 14, 17, 20; A/990, pp. 11, 14, 16. 

26U. N. Does. A/AC.24/58 and A/AC.24/57. 

27 Resolution 272 (III), General Assembly, 3rd Sess., Pt. II, Official Records, Resolu- 
tions (U.N. Doe. A/900), pp. 17-18. 

28 U. N. Docs. A/985, pp. 22, 23, 25; A/990, pp. 19, 20, 21. 

22U. N. Docs. A/985, p. 48; A/990, p. 34. 
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the aim of exerting pressure on their domestic policy. Consequently the 
Soviet Union saw no ground for convening the Three Heads of Mission in 
any of the countries. 

On August 1, 1949, the United States and the United Kingdom drew the 
attention of the Bulgarian, Hungarian and Rumanian governments *° to 
the fact that though two months had elapsed since meetings of the Three 
Heads of Mission had been requested, the disputes remained unresolved. 
Consequently they requested that the disputes be referred to commissions 
composed of one representative of each party and a third member selected 
by mutual agreement of the two parties from the nationals of a third coun- 
try, as provided in the Peace Treaties. Bulgaria, Hungary and Rumania 
replied on various dates, from August 26 to September 2, to the United 
States and United Kingdom notes of August 1.51. The three governments 
asserted that they were fulfilling the Peace Treaties and consequently no 
disputes existed, and that the United States and the United Kingdom were 
attempting to interfere in their internal affairs. They therefore declined 
the invitation to join in forming the commissions. 

On September 19, 1949, the United States and the United Kingdom in- 
formed Bulgaria, Hungary and Rumania ** that they considered that the 
three countries had no ground for their declarations that no disputes ex- 
isted, and that the United States and the United Kingdom would have 
recourse to all appropriate measures for securing compliance with the 
terms of the treaties. 

The first measure taken by the United States and the United Kingdom 
was to request the Secretary General of the United Nations on September 
20 and 19, respectively,** to inform all Members of the United Nations of 
the diplomatic correspondence concerning the observance of human rights 
and freedoms in Bulgaria, Hungary and Rumania; copies of the corre- 
spondence were annexed to the requests. The question of human rights in 
Bulgaria and Hungary was already on the agenda of the General Assembly, 
having been retained from the last session; and the same question with 
respect to Rumania had been proposed for inclusion in the agenda by Aus- 
tralia on August 20, 1949.%4 

Speaking before the General Assembly on September 21,*° the Secretary 
of State of the United States referred to the differences between the United 
States and Bulgaria, Hungary and Rumania, saying: 


. since the three governments seek to support their position on 
legal grounds, the United States favors submission to the International 
Court of Justice of the question whether they are under obligation to 


80 U. N. Docs. A/985, pp. 58, 59, 60; A/990, pp. 40, 41, 42. 

31 U. N. Does. A/985, pp. 61, 63, 65; A/990, pp. 43, 45, 47. 

82 U. N. Docs. A/985, pp. 67, 69, 71; A/990, pp. 49, 50, 51. 

33 U. N. Docs. A/985 and A/990. 34U. N. Doc. A/948. 

35 Department of State Bulletin, Vol. 21, No. 535 (Oct. 3, 1949), p. 491. 


| 
| 


THE TWENTY-EIGHTH YEAR OF THE WORLD COURT 27 


carry out the treaty procedures. We hope that Bulgaria, Hungary 
and Rumania will not refuse to accept in advance the opinion of the 
Court and to act in accordance with it. The United States as an 
interested party will accept as binding the view of the International 
Court of Justice. 


On September 22, 1949, the General Assembly, on the recommendation 
of the General Committee, voted to refer the question of observance in 
sulgaria, Hungary and Rumania of human rights and fundamental free- 
doms to the Ad Hoe Political Committee for consideration and report. 
Discussion of the matter began in the Committee on October 4, and on that 
date Bolivia, Canada and the United States introduced a draft resolution ** 
which in substance was later adopted by the Committee and by the General 
Assembly. Rumania declined an invitation to take part in the Committee’s 
discussions.** In the debate the United States representative again empha- 
sized that ‘‘the United States will accept the advisory opinion of the Court 
. as binding,’’ and expressed the hope that Bulgaria, Hungary and 
Rumania would do likewise.** The draft, with minor amendments proposed 
jointly by Brazil, Lebanon and The Netherlands,*® was adopted by the 
Committee on October 13, by forty-one votes to five, with nine abstentions.*° 
The General Assembly began debate on the Committee’s report on October 
21, and adopted the draft resolution *? on October 22 by a vote of forty- 
seven to five, with seven abstentions.*” 

The resolution began by alluding to the function of the United Nations 
under Article 55 of the Charter to promote ‘‘universal respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language or religion,’’ and continued with a recital 
of the steps taken by the General Assembly and by ‘‘certain of the Allied 
and Associated Powers signatories to the Treaties of Peace’’ with respect 
to charges of violations of those rights and freedoms by Bulgaria, Hungary 
and Rumania. The preamble concluded with the statement that it is im- 
portant for the Secretary General to be advised authoritatively concerning 
the scope of his authority under the Treaties of Peace to appoint ‘“‘third 
members’’ of the Commissions. The operative portion of the resolution 
began with an expression by the General Assembly of its continuing interest 
in and increased concern at the grave accusations made against Bulgaria, 
Hungary and Rumania, and recorded the Assembly’s opinion that the 
refusal of the governments of those countries to codperate in its efforts to 
examine the charges justifies the Assembly’s concern. It was then stated 
that the General Assembly 


36 U. N. Doc. A/AC.31/L.1/Rev. 1. 37 U. N. Doc. A/AC.31/SR.10, p. 2. 
38 Department of State Bulletin, Vol. 21, No. 538 (Oct. 24, 1949), p. 623. 
39 U. N. Doc. A/AC.31/L.3. 40U. N. Doc. A/AC.31/9, p. 3. 


41U. N. Doe. A/1043. 
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Decides to submit the following questions to the International Court 
of Justice for an advisory opinion: 


‘*T. Do the diplomatic exchanges between Bulgaria, Hungary and 
Romania on the one hand and certain Allied and Associated Powers 
signatories to the Treaties of Peace on the other, concerning the 
implementation of article 2 of the Treaties with Bulgaria and Hun- 
gary and article 3 of the Treaty with Romania, disclose disputes 
subject to the provisions for the settlement of disputes contained in 
article 36 of the Treaty of Peace with Bulgaria, article 40 of the 
Treaty of Peace with Hungary, and article 38 of the Treaty of Peace 
with Romania?’’ 


In the event of an affirmative reply to question I: 


‘‘TJ. Are the Governments of Bulgaria, Hungary and Romania 
obligated to carry out the provisions of the articles referred to in 
question I, including the provisions for the appointment of their 
representatives to the Treaty Commissions?’’ 


In the event of an affirmative reply to question II and if within 
thirty days from the date when the Court delivers its opinion, the 
Governments concerned have not notified the Secretary-General that 
they have appointed their representatives to the Treaty Commissions, 
and the Secretary-General has so advised the International Court of 
Justice : 


“TIT. If one party fails to appoint a representative to a Treaty 
Commission under the Treaties of Peace with Bulgaria, Hungary 
and Romania where that party is obligated to appoint a representa- 
tive to the Treaty Commission, is the Secretary-General of the United 
Nations authorized to appoint the third member of the Commission 
upon the request of the other party to a dispute according to the 
provisions of the respective Treaties?’’ 


In the event of an affirmative reply to question III: 


“‘IV. Would a Treaty Commission composed of a representative 
of one party and a third member appointed by the Secretary-Gen- 
eral of the United Nations constitute a Commission, within the 
meaning of the relevant Treaty articles, competent to make a defini- 
tive and binding decision in settlement of a dispute ?’’ * 


The resolution concluded with a request to the Secretary General of the 
United Nations to make available to the Court the relevant exchanges of 
diplomatic correspondence, and with a decision to retain the question of 
the observance of human rights and fundamental freedoms in Bulgaria, 
Hungary and Rumania on the agenda of the fifth regular session of the 
General Assembly. 

A question would seem to have been presented in this case as to the 
Court’s notification of the request to Bulgaria, Hungary and Rumania, and 
as to its reception of written or oral statements which might be made on be- 
half of these states. Article 66 of the Statute provides for notification to 


43 U. N. Doc. A/1043, pp. 2-3. 
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states ‘‘entitled to appear before the Court,’’ and for the Court’s reception 
of statements by such states. Bulgaria, Hungary and Rumania are not 
parties to the Statute, and they have not met the conditions laid down in 
the Security Council’s resolution of October 15, 1946,** as conditions prece- 
dent to the Court’s being open to states not parties to the Statute. Hence 
it would seem that they are not states ‘‘entitled to appear before the 
Court.’’ Considerable latitude is left to the Court, however, by the pro- 
vision in Article 68 of the Statute that 


In the exercise of its advisory functions the Court shall further be 
guided by the provisions of the present Statute which apply in con- 
tentious cases to the extent to which it recognizes them to be applicable. 


In pursuance of this provision, it was possible for the Court to apply by 
analogy the provisions for intervention in contentious proceedings con- 
tained in Article 63 of the Statute, as follows: 


1. Whenever the construction of a convention to which states other 
than those concerned in the case are parties is in question, the Regis- 
trar shall notify all such states forthwith. 

2. Every state so notified has the right to intervene in the proceed- 
ings; but if it uses this right, the construction given by the judgment 
will be equally binding upon it. 


This course seems to have been taken by the Registrar, for notifications 
were addressed to the three states on November 7, 1949, in pursuance of 
Article 63(1) and Article 68 of the Statute, that the Court was prepared to 
receive written statements relating to the question. 

By an order of November 7, 1949, the Acting President of the Court 
fixed January 16, 1950, as the date of expiry of the time-limit within which 
states may file written statements. 

The Court may be faced with an unwillingness of Bulgaria, Hungary 
and Rumania to take any part in the advisory proceedings, as they were 
previously unwilling to collaborate with the General Assembly. In this 
event, it would be confronted with a situation reminiscent of that presented 
in 1923, in the Eastern Carelia Case,** in which the Soviet Government de- 
elined to appear, and in which the Court refused to give an opinion re- 
quested by the Council of the League of Nations. 


COLOMBIAN-PERUVIAN ASYLUM CASE 


This proceeding against Peru was instituted by an application trans- 
mitted to the Court by the Colombian Government on October 15, 1949. 
Peru’s declaration under Article 36 (2) of the Court’s Statute had expired 
in 1942; but to support the jurisdiction of the Court, the applicant invoked 
Article 7 of the Colombian-Peruvian Protocol of Friendship and Codépera- 


44 Security Council, Official Records, lst Year, 2nd Ser., No. 19, pp. 467-468. 
45 Series B, No. 5; Hudson, World Court Reports, Vol. 1, p. 190. 
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tion signed at Rio de Janeiro on May 24, 1934,** which provides that if the 
parties fail to solve their problems by direct diplomatic negotiations, either 
party 


may have recourse to the procedure established by Article 36 of the 
Statute of the Permanent Court of International Justice, nor may the 
jurisdiction of the Court be excluded or limited by any reservations 
that either Party may have made when subscribing to the Optional 
Clause.*? 


For some aspects of the procedure, the attention of the Court was called to 
a Colombian-Peruvian Act, signed at Lima on August 31, 1949, which was 
concluded by the parties after they found themselves unable to draw up a 
special agreement submitting their dispute to the Court. This Act pro- 
vided that each party might submit its application unilaterally to the Court 
without this measure being considered as unfriendly by the other party. 

The application alleged that on January 3, 1949, Victor Raul Haya de la 
Torre, a Peruvian citizen, sought asylum in the Colombian Embassy at 
Lima, that the Colombian Ambassador granted the protection sought, and 
that Peru refused to issue a safe-conduct so that the refugee could leave the 
country. The application was said to be based on: 


(1) The obligations of Peru and Colombia resulting from the Bolivarian 
Agreement on Extradition, signed at Caracas on July 18, 1911,** which 
provides in Article 18 that: 


Apart from the stipulations of the present Agreement, the signatory 
States recognize the institution of asylum, in conformity with the prin- 
ciples of international law; 


and from the Convention on Asylum drawn up at the Sixth International 
Conference of American States at Habana on February 20, 1928,** which 
provides in Article 2 that: 


The government of the state may require that the refugee be sent out 
of the national territory within the shortest time possible; and the 
diplomatic agent of the country who has granted asylum may in turn 
require the guaranties necessary for the departure of the refugee with 
due regard to the inviolability of his person, from the country. 


(2) The special juridical nature of the American institution of asylum. 
(3) The rules of American positive and customary international law. 


46 164 League of Nations Treaty Series, p. 21. 

47 Art. 37 of the Statute of the International Court of Justice provides that: ‘‘ When- 
ever a treaty or convention in force provides for reference of a matter to... the 
Permanent Court of International Justice, the matter shall, as between the parties to 
the present Statute, be referred to the International Court of Justice.’’ 

48 Colombia, Tratados, Convenciones y Acuerdos aprobados por el Congreso Nacional 
de 1913, p. 15. 

49132 League of Nations Treaty Series, p. 323; Hudson, International Legislation, 
Vol. 4, p. 2412; this JouRNAL, Supp., Vol. 22 (1928), p. 158. 
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The application requested the Court to answer two questions as follows: 


First Question.—Within the limits of the obligations resulting in 
particular from the Bolivarian Agreement on Extradition of July 18th, 
1911, and the Convention on Asylum of February 20th, 1928, both in 
foree between Colombia and Peru and in general from American in- 
ternational law, was Colombia competent, as the country granting 
asylum, to qualify the offence for the purposes of said asylum? 

Second Question.—In the specific case under consideration, was Peru, 
as the territorial State, bound to give the guaranties necessary for the 
departure of the refugee from the country, with due regard to the in- 
violability of his person? 


The Court was also requested to notify the other governments parties to one 
or both of the two treaties involved in the case, namely, the governments of 
Keuador, Bolivia, Venezuela, Brazil, Costa Rica, Cuba, El Salvador, Guate- 
mala, Mexico, Nicaragua, Panama, the Dominican Republic and Uruguay.*° 

Professor J. M. Yepes was designated the Agent of Colombia, and 
M. Carlos Sayan Alvarez the Agent of Peru, for the purposes of this case. 
By an order of October 20, 1949, the Acting President fixed time-limits 
for the written proceedings, the latest being May 30, 1950. 


COMPETENCE OF THE GENERAL ASSEMBLY FOR THE ADMISSION OF NEW 
MEMBERS OF THE UNITED NATIONS 


On May 28, 1948, the Court gave an advisory opinion on the conditions 
of admission of a state to membership in the United Nations, declaring that 


a Member of the United Nations which is called upon, in virtue of 
Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, is not juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article. 


By a resolution of December 8, 1948, the General Assembly recommended 
that each member of the Security Council and of the General Assembly, 
in exercising its vote on the admission of new Members, should act in ac- 
cordance with the opinion of the Court. 

When, on September 13, 1949, the Security Council reconsidered the 
applications of Austria, Ceylon, Finland, Ireland, Italy, Jordan, Korea, 
Portugal and Nepal, it failed to recommend the admission of these states, 
though nine of its eleven members supported such a recommendation. 
The resulting situation was considered at length in the Ad Hoe Political 
Committee of the General Assembly at its fourth session, and on November 
22, 1949, the General Assembly adopted resolutions reaffirming its de- 


50 Article 63 (1) of the Statute of the Court provides: ‘‘ Whenever the construction of 
a convention to which states other than those concerned in the case are parties is in 
question, the Registrar shall notify all such states forthwith.’’ 
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termination that each of the states named should be admitted to member- 
ship, and requesting the Security Council again to reconsider their applica- 
tions. 

With a view to clarifying the question of its competence, the General 
Assembly also decided on November 22, 1949, to request the Court to give 
an advisory opinion on the following question : 


Can the admission of a State to membership in the United Nations, 
pursuant to Article 4, paragraph 2, of the Charter, be efiected by a 
decision of the General Assembly when the Security Council has made 
no recommendation for admission by reason of the candidate failing to 
obtain the requisite majority or of the negative vote of a permanent 
member upon a resolution so to recommend? 


This action represents another stage in the long struggle to secure approval 
of pending applications for membership in the United Nations. Up to this 
time, such applications, made by Albania, Austria, Bulgaria, Ceylon, Fin- 
land, Hungary, Ireland, Italy, Jordan, Korea, Mongolia, Nepal, Portugal 
and Rumania, have not been approved by the Security Council. 

On December 2, 1949, the Acting President of the Court issued an order 
fixing January 24, 1950, as the date by which states should file their written 
statements on the question. 


INTERNATIONAL STATUS OF SouTH WEsT AFRICA 


On December 6, 1949, the General Assembly voted to request of the 
Court an advisory opinion on the following question : 


What is the international status of the Territory of South West 
Africa and what are the international obligations of the Union of 
South Africa arising therefrom, in particular: 


(a) Does the Union of South Africa continue to have international 
obligations under the Mandate for South West Africa and, if so, 
what are those obligations? 

(b) Are the provisions of Chapter XII of the Charter applicable 
and, if so, in what manner, to the Territory of South West Africa? 

(ec) Has the Union of South Africa the competence to modify 
the international status of the Territory of South West Africa, or, 
in the event of a negative reply, where does competence rest to de- 
termine and modify the international status of the Territory? 


In transmitting the request, the Secretary General was directed to include 
among the accompanying documents, inter alia, Article 22 of the Covenant 
of the League of Nations, the Mandate confirmed by the Council of the 
League of Nations on December 17, 1920, documentation concerning the 
objectives and functions of the Mandates System, and the resolution con- 
cerning mandates adopted by the final Assembly of the League of Nations on 
April 18, 1946. 


THE TWENTY—EIGHTH YEAR OF THE WORLD COURT 33 


PROPOSED ACCESSION BY LIECHTENSTEIN TO THE CourRT’s STATUTE 


By a letter of March 8, 1949, transmitted to the Secretary General by the 
Swiss Office for Liaison with the United Nations, the Government of the 
Principality of Liechtenstein made inquiry as to the conditions on which 
Liechtenstein might become a party to the Court’s Statute. A report by the 
Security Council’s Committee of Experts *! recommended the same condi- 
tions as those previously established for Switzerland. Despite a contention 
that Liechtenstein was not a state, this recommendation was adopted by 
the Security Council on July 27, and it was approved by the General As- 
sembly on December 1, 1949. 

On March 22, 1939, Liechtenstein had made a declaration accepting the 
jurisdiction of the Court, complying with the resolution of the Council of 
the League of Nations of May 17, 1922, concerning the condition on which 
the Court should be open to a state not a Member of the League of Nations 
and not mentioned in the Annex to the Covenant; the jurisdiction of the 
Court under paragraph 2 of Article 36 of the Statute was also accepted for 
a period of five years.°? On May 9, 1939, Liechtenstein filed with the 
Registry of the Court an application in the Gerliczy Case,°* which was sub- 
sequently discontinued. 


RECOGNITION OF COMPULSORY JURISDICTION 


Little progress was made during the year toward enlarging the list of 
states which have made declarations under Article 36 (2) of the Court’s 
Statute, recognizing the compulsory jurisdiction of the Court. On March 
1, 1949, the ratification of the French Republic’s declaration of February 
18, 1947, was deposited with the Secretariat of the United Nations. 

The declarations made under Article 36 (2) of the Statute, by Belgium, 
France, Luxembourg, The Netherlands and the United Kingdom, are sup- 
plemented as between these states by a provision in Article 8 of their Treaty 
of Economie, Social and Cultural Collaboration and Collective Self-Defense, 
signed at Brussels on March 17, 1948, and brought into force on August 
25, 1948.5 This article provides in part: 


The High Contracting Parties will, while the present Treaty remains 
in force, settle all disputes falling within the scope of Article 36, para- 
graph 2, of the Statute of the International Court of Justice by re- 
ferring them to the Court, subject only, in the case of each of them, 
to any reservation already made by that Party when accepting this 
clause for compulsory jurisdiction to the extent that that Party may 
maintain the reservation. 


51 June 23, 1949, U. N. Doe. 8/1342. 

52 Hudson, World Court Reports, Vol. 4, p. 43. 

53 Tbid., p. 495. 

54 British Treaty Series, No. 1 (1949), Cmd. 7599; this JourNAL, Supp., Vol. 43 
(1949), p. 59. 


34 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As the treaty is to remain in force for fifty years and thereafter until 
denounced, the shorter terms of duration fixed in the declarations by these 
states are to this extent prolonged, and during the prolonged period any 
fresh reservations which may be made by any of the named states will have 
no effect inter se. 

On April 28, 1949, the General Assembly of the United Nations adopted 
the text of a Revised General Act for the Pacific Settlement of Interna- 
tional Disputes, which adapts to present conditions the General Act adopted 
at Geneva on September 26, 1928.°° On December 31, 1949, no state had 
become a signatory to the Revised General Act. The original General Act 
remains in force for some twenty states which became parties thereto,*® 
and under Article 37 of the Court’s Statute the jurisdiction conferred on 
the Permanent Court of International Justice is applicable to the Inter- 
national Court of Justice. 

On December 2, 1949, the General Assembly approved and opened to 
signature a Convention for the suppression of the traffic in persons and of 
the exploitation of the prostitution of others, Article 22 of which provides: 


If any dispute shall arise between the Parties to the present Conven- 
tion relating to its interpretation or application and if such dispute 
cannot be settled by other means, the dispute shall, at the request of 
any one of the Parties to the dispute, be referred to the International 
Court of Justice. 


It is difficult to determine the extent to which provisions for the Court’s 
jurisdiction are being included in bipartite instruments. The following 
provision in Article 21 (2) of a Treaty of Friendship, Commerce and Eco- 
nomic Development, signed on behalf of the United States and Uruguay on 
November 23, 1949, might have been made more precise as to the method 
of submission: 

Any dispute between the Parties as to the interpretation or applica- 
tion of the present Treaty, not satisfactorily adjusted by diplomacy or 
other pacific means, shall be submitted to the International Court of 
Justice. 


OFFICERS OF THE COURT 


Article 9 of the Rules of Court provides that an election of the Court’s 
President and Vice President shall be held 


in the course of the month following the date on which the judges 
elected at the periodic election of members of the Court enter upon 
their duties. 


That date fell on February 6, 1949. 
On February 28, 1949, the Court elected Judge Basdevant as President, 
and Judge Guerrero as Vice President, for the ensuing three years. 


55 Hudson, International Legislation, Vol. 4, p. 2529. 
56 Spain denounced the Act on April 8, 1939. 
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THE Court’s FINANCES 


A devaluation of the Netherlands florin in terms of other currencies, 
which was effected in September, 1949, has created a peculiar problem for 
the Court. Article 32 of the Statute provides that ‘‘each member of the 
Court shall receive an annual salary,’’ the amount of which is to be fixed 
by the General Assembly and ‘‘may not be decreased during the term of 
office.’’ On February 6, 1946, the General Assembly fixed the judges’ 
salaries at 54,000 Netherland florins. Yet the budget of the United Na- 
tions is voted by the General Assembly in United States dollars.** 

The recent devaluation does not effect a decrease of the amount of florins 
payable to each judge as annual salary. It may result in an increase in 
cost of living while the judges are engaged at The Hague, however, and 
insofar as a judge spends part of his time in a country which has not ef- 
fected a devaluation comparable to that of The Netherlands, he will find it 
impossible to purchase with florins as much of the currency of that country 
as he could have purchased previously. For some, if not most of the judges, 
therefore, there has resulted a serious decrease in the purchasing power of 
the salary paid in florins. The General Assembly was asked to provide 
relief from this situation by directing the payment of the salaries in dollars; 
while the request was received with some hospitality, no definite change 
was made. 

The appropriation for the Court for 1950 amounts to $634,765. 


PUBLICATIONS OF THE CouURT 


No public institution in the world has been more thoroughly documented 
than the Court. The system of its publications, due to the genius of the 
first Registrar, Ake Hammarskjold, was little changed during twenty years, 
but drastic changes have been effected since 1946. 

The former Series A/B was transformed into Reports, appearing in an- 
nual volumes. The former Series C, which was extremely useful, has now 
been replaced by the publication of Pleadings, Oral Arguments and Docu- 
ments for each case. While these volumes are admirably edited, they are 
somewhat difficult to cite; the short title, 7.C.J. Pleadings, hardly suffices. 
It is not clear whether Series D has been continued. Series E has been 
transformed into annual Yearbooks. 

The fly-leaf of some of the recent publications continues to bear the 
legend ‘‘ All rights reserved by the International Court of Justice.’’ This 
would seem to the writer to serve no useful purpose, and it does not 
operate to encourage reproduction of the materials contained in the docu- 
ments. Encountering this problem when he issued the first volume of his 
World Court Reports in 1934, the writer felt it proper to obtain the Regis- 
trar’s permission to reproduce the texts of the Court’s judgments and 


57 See, for example, Resolution 252 (III), General Assembly, 3rd Sess., Pt. I, Official 
Records, Resolutions (U. N. Doe. A/810), pp. 151-155. 
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opinions, and he reluctantly accepted the conditions upon which the per- 
mission was granted. There being no copyright on its publications, the 
legend ought to be omitted; if any legend is retained, it ought to read ‘‘No 
rights are reserved by the International Court of Justice.’’ 


CONCLUSION 

Almost four years have passed since the Court was reorganized for the 
resumption of its judicial activity in the changed international order. In 
this period it has had before it but one contested case; and it has handed 
down two advisory opinions. In these three cases it has functioned 
smoothly and efficiently, and significant contributions have been made to the 
Court’s jurisprudence. This is hardly a satisfactory record of usefulness, 
however. Compared with the first four years of the Court, from 1922 to 
1925, the record is somewhat disheartening; in that period the Court 
handed down judgments in four contested cases, it gave eleven advisory 
opinions, and in one case it declined to give an advisory opinion requested. 

If the dearth of business before the Court were due to the absence of 
controversies between states, it would be welcome indeed. Yet there has 
probably never been a period in the history of the world which was marked 
by so much controversy as the past four years. One must search elsewhere 
for an explanation, therefore. Certainly states and the United Nations 
have not failed to resort to the Court because of any lack of confidence in 
its impartiality; there is general satisfaction with its Statute, the Bench 
is notably competent, the rules of the Court have evoked no protest, and 
the procedure in actual cases has given rise to no difficulties. It would be 
an over-simplification to set down any single reason for the failure of gov- 
ernments and the United Nations to seek more of the Court’s assistance. 
Perhaps one may say, however, that in a period following a devastating 
world war there is likely to be less inclination on the part of powerful 
states to seek solution of differences along judicial lines, and less powerful 
states find themselves so embroiled in political complications that they, too, 
find themselves reluctant to resort to judicial proceedings. 

No improvement of this situation can be effected by artificial attempts to 
stimulate the use of the Court. The resolution adopted by the General 
Assembly of the United Nations on November 14, 1947, demonstrated the 
futility of such measures. If and when more frequent resort to the Court 
comes about, it will probably be because of more intensified respect for law 
and its réle in international affairs. 

The fact that proceedings in six new cases have been instituted in 1949 
is a happy augury for the immediate future. It is to be noted that in 
addition to the nine specialized agencies which have been authorized to 
address requests to the Court for advisory opinions, the Interim Com- 
mittee of the General Assembly, reéstablished as ‘‘a subsidiary organ’”’ 
by the latter’s resolution of November 21, 1949, has also been authorized 
to request advisory opinions on legal questions arising within the scope of 
its activities. 


TOWARDS AN INTERNATIONAL CRIMINAL COURT 
By Proressor VESPASIAN V. PELUA 


President of the International Association of Penal Law 


The United Nations General Assembly on December 9, 1948, adopted a 
resolution reciting that ‘‘in the course of development of the international 
community, there will be an increasing need of an international judicial 
organ for the trial of certain crimes under international law,’’ and there- 
fore inviting the International Law Commission to study the desirability 
and possibility of establishing such a judicial organ, in particular as ‘‘a 
Criminal Chamber of the International Court of Justice.’?! Further, in 
approving the Universal Declaration of Human Rights on December 10, 
1948, the General Assembly endorsed a principle of the greatest import for 
the codification of international criminal law: that of nullum crimen sine 
lege, nulla poena sine lege. For Article 11 (2) of the Declaration provides 
that : 


No one shall be held guilty of any penal offence, on account of any 
act or omission which did not constitute a penal offence, under na- 
tional or international law, at the time when it was committed. Nor 
shall a heavier penalty be imposed than the one that was applicable 
at the time the penal offence was committed.’ 


Twenty-four years before, representatives of 41 parliaments assembled 
in conference, took the same standpoint in recognizing the need for a draft 
penal code of nations.* In the annex to the resolution of the Conference 
of the Interparliamentary Union of October, 1925, which the present writer 
drafted in his capacity as rapporteur of the conference, it was likewise 


1See the report (Rapporteur, Mr. J. Spiropoulos) of the Sixth Committee of the Gen 
eral Assembly, U. N. Doc. A/760, Dec. 5, 1948. 

2 The amendments leading to the final text quoted above were proposed by the French 
representative, Professor René Cassin. See U. N. Does. A/C.3/244/Rev.1, Oct. 12, 1948, 
and A/C.3/SR.116, Oct. 30, 1948. It is submitted that Art. 11 of the Declaration has 
affirmed the validity in international law of a fundamental principle of juridical security 
which in domestic law has been recognized not only in many criminal codes or legislative 
acts but also in the constitutions of some states. On the principle nulla poena sine lege 
in international law, see V. V. Pella, La Guerre-crime et les Criminels de Guerre, pp. 
68-108. <A clause similar to that of Art. 11 of the Declaration has been inserted in the 
Draft International Covenant on Human Rights prepared by the Committee of Human 
Rights of the United Nations, May-June, 1949. See U. N. Doe. E/CN.4/332/Add.2. 
June 18, 1949. 


3 See report of the 23rd Interparliamentary Conference, p. 798. 
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suggested that a criminal chamber should be created within the Permanent 
Court of International Justice for the trial of individuals accused of inter- 
national crimes and offenses. And it was there advocated also that inter- 
national offenses, and the sanctions therefor, should be defined in advance 
in precise texts; in other words, that the principle nulla poena sine lege 
should be the basis of international repression of crime. 

If, in 1925, the Washington Conference of the Interparliamentary Union 
did no more than give concrete form to ideas of statesmen and lawyers 
born of bitter experience during the first World War,‘ it must be recog- 
nized that, in spite of the efforts of non-governmental organizations,® the 
governments did almost nothing between the two wars to bring about an 
international system of criminal justice. On the official level, the only 
important development was the conclusion of the general convention of 
November 16, 1937, for the setting up of an international penal court. 
This convention, which was signed only by thirteen states, amongst them 
France and the U.S.S.R., never came into force because of events leading 
up to the outbreak of the second World War. Moreover, its application 


4 The insignificant result of the Treaty of Versailles insofar as concerns criminal re- 
sponsibility in the international sphere is well known. The former German Emperor 
was declared by Art. 227 guilty of supreme offenses against international morality and 
the sanctity of treaties, but he was never tried or punished. The repression of war crimes 
provided for in Arts. 228 and 229 proved to be trivial in practice. Out of 896 persons 
figuring on the first list of the Allies, the German Court of Leipzig condemned only 6. 
As to the preparatory work of the Commission on the Responsibility of the Authors of 
the War and on Enforcement of Penalties, see its Report in this JourNAL, Vol. 14 
(1920), pp. 95-154. The work of the Advisory Committee of Jurists created in Febru- 
ary, 1920, by the Council of the League of Nations was no more profitable. The League 
of Nations did not give any consideration to the so-called Descamps Draft for the 
creation of a high court of offenses against international publie order and the universal 
law of nations. The Assembly, in adopting in 1920 the report of the Third Committee, 
deemed that the question of an international criminal court was not ripe and meanwhile 
the Council decided in conformity with a report by Mr. Caclamanos, that the problem 
should be first studied by some international organization. See Manley O. Hudson, 
‘*The proposed International Criminal Court,’’ this JoURNAL, Vol. 32 (July, 1938), 
pp. 549-551, and Quintiliano Saldana, ‘‘La Justice criminelle internationale,’’ in Acts 
of the First International Congress of Penal Law, pp. 377-383. 

5 Aside from the text of the ‘‘ Fundamental Principles of a Penal Code of Nations,’’ 
annexed to the resolution adopted in 1925 in Washington by the Conference of the 
Interparliamentary Union, attention must be called to the draft Statute of an Inter- 
national Criminal Court adopted by the 34th Conference of the International Law As- 
sociation (Vienna, 1926), Report, pp. 130-142, on the basis of texts by Professor H. 
Bellot; and the draft Statute of an International Criminal Court prepared by the Inter- 
national Association of Penal Law on the basis of the writer’s draft, Revue internationale 
de Droit pénal, 1928, No. 3, pp. 293 ff. In 1935 the same review (pp. 348 ff.), published 
the Plan for a World Criminal Code drafted by the present writer to serve as a basis for 
the work of the International Law Association, of the Interparliamentary Union and of 
the International Association of Penal Law. The text of this Plan was reproduced in 
English in the Revue internationale de Droit pénal, 1946, Nos. 3-4, pp. 248-262. 
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was limited to the case of terrorism, was optional and contemplated the 
criminal responsibility of individuals only. Nevertheless, it marked a de- 
cisive turning-point in the history of contemporary public law. For the 
first time the regular rendition of international judgments in criminal 
cases was contemplated, and that corollary of the dogma of sovereignty, 
the doctrine that such cases belong exclusively to national courts, aban- 
doned. Even today that convention *® would be a useful working document 
in connection with the drafting of the constitution of an international 
criminal court. As Professor Manley O. Hudson, in a remarkably pro- 
phetic article, wrote in this JouRNAL in 1938: 


Whether the convention should be brought into force or not, whether 
if it is brought into force the court as therein envisaged be created 
or not, certain ideas underlying the convention will certainly attract 
interest in the future and they may have influence in the further de- 
velopment of international legislation.’ 


The hesitation, even the contradictions, observable in the attitudes of 
governments between the two wars towards the question of setting up an 
international criminal court, are, however, not altogether inexplicable. 
As Nicolas Politis noted, an innovation of this sort runs counter to in- 
veterate secular habits. It confronts the formidable obstacle which the 
dogma of sovereignty constitutes. And, further, some allegedly legal 


6 Regarding the origins of this convention it must be recalled that after the assassina- 
tion on Oct. 9, 1934, of King Alexander of Yugoslavia and M. Barthou, the French 
Government proposed the creation of an international criminal court together with a 
convention for the international repression of terrorism. The text of the Convention 
of November 16, 1937, followed a first draft drawn up by the writer and presented in 
May, 1935, to the first session of the League of Nations Committee for the International 
Repression of Terrorism. This draft was submitted to the governments as a proposal 
of the Belgian, French, Rumanian and Spanish members of said Committee. It was 
then adopted by the Committee at its Second Session in January, 1936. After submission 
to the ordinary session of the Assembly of the League of Nations in October, 1936, and 
revision at the third session of the Committee in April, 1937, it was adopted with little 
change by the Intergovernmental Conference that met in Geneva, Nov. 1-16, 1937, with 
Count H. Carton de Wiart as President. See Sasserath, Revue belge de Droit pénal 
et de Criminologie, November, 1937; Caloyanni, ‘‘Deux conventions: prévention et 
répression du terrorisme, création d’une cour pénale internationale,’’ Revue de Science 
criminelle et de Droit pénal comparé, July—Sept., 1938; H. Donnedieu de Vabres, ‘‘ La 
Répression du terrorisme,’’ Revue de Droit international et de Législation comparée, 
1938, pp. 37 ff.; Bouzat, Chronique, Revue de Science criminelie, July-Sept., 1938, pp. 
563 ff.; Sottile, ‘‘Compétence de la Cour pénale internationale,’’ in Le Terrorisme 
international (Paris, Sirey), pp. 86 ff.; also V. V. Pella, ‘‘ La Cour pénale internationale 
et la répression du Terrorisme,’’ Union belge de Droit pénal, Brussels, 1938. 

7 See Manley O. Hudson, ‘‘The Proposed International Criminal Court,’’ this JOURNAL, 
Vol. 32 (1938), p. 554; Philip C. Jessup, A Modern Law of Nations, p. 179. 

8See Politis, Rapport sur l’institution d’une juridiction criminelle internationale, 
Acts of the First International Congress of Penal Law, p. 413. Referring to the Great 
Powers of the European Axis, a French jurist averred that the organization of an 
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arguments have been advanced in opposition to it. Thus it has been 
argued that, states being alone subjects of international law and that law 
being concerned with the acts of sovereign states *® alone, an international 
criminal jurisdiction is inconceivable because the state as such cannot be 
a subject of criminal law and cannot be held criminally responsible. In- 
dividuals alone being subjects of criminal law—so the argument runs— 
and international law prescribing no sanctions for individual offenders, 
these last cannot be subjected to an international jurisdiction. 

It is submitted, however, that the doctrine of the criminal irresponsibility 
of the state, though still having numerous adherents, particularly amongst 
internationalists, does not reflect the reality of the law of today. It is 
also not to be denied that the setting up of an international court for the 
trial of individuals charged with violation of international law would be 
wholly consonant with the dictates of juridical conscience. Even after 
the first World War the Treaty of Versailles recognized that the violation 
of international law could give rise to individual responsibility. And the 
second World War has revealed types of criminality offending the senti- 
ments of the entire world and widening further the horizons of inter- 
national criminal law. Mr. George A. Finch has, in this JouRNAL, well 
described these terrible aspects of criminality which emerge when it is the 
purpose and act of an aggressor ‘‘to reduce large masses of conquered 
populations to permanent subjection and to exterminate others, including 
his own, whom he cannot assimilate into his so-called racial and ideological 
new order,’’ as having ‘‘resulted in an orgy of inhuman brutalities on a 
scale unprecedented in previous wars, not only in flagrant violation of 
universally accepted laws of war, but which have also, in President Roose- 
velt’s words, violated every tenet of the Christian faith.’’'® All these 


international penal justice was difficult to conceive in presence of ‘‘a totalitarism tri- 
umphing precisely in the States susceptible of becoming those aggressors which were 
intended to be subjected to an international criminal justice by the new penal law; and 
the notion of a totalitarian state represents a kind of hypertrophy of the old theory of 
sovereignty which, even in democratic countries, does not permit the foundation of an 
international jurisdiction on anything better than a contractual agreement freely ac- 
cepted and easily attachable.’’ See Mare Ancel, in Revue de Science criminelle et de 
Droit pénal comparé (1946), Nos. 2-3, p. 330. 

9 This exclusive conception had been in dispute for many years. See the valuable 
‘*Survey of International Law in Relation to the Work of Codification of the Inter 
national Law Commission,’’ U. N. Doc. A/CN.4/1/Rev.1, Feb. 10, 1949, pp. 19-22. 

10 See George A. Finch, ‘‘ Retribution for War Crimes,’’ this JouRNAL, Volume 37 
(1943), p. 81. The charters for the organization of the International Military Tribunals 
of Niirnberg and Tokyo must be looked at in the light of the experience of the second 
World War. The same with some drafts such as those of the London International 
Assembly and of the United Nations War Crimes Commission. Mention must also be 
made of the fact that in 1944 Professor Hans Kelsen published in the annex to his book, 
Peace Through Law, a draft under the title of ‘‘Treaty Stipulations establishing indi- 
vidual responsibility for violations of international law’’ (international criminal juris- 
diction). In May, 1947, following a resolution of the Economie and Social Council, 
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crimes—crimes of an enormity unprecedented by reason of the vast num- 
bers of the victims and the capacity for evil of the actors, crimes of a 
gravity never before equaled because committed by the possessors of the 
sovereignty of states—have been recognized and the criminal responsi- 
bility of their authors brought home by the charters of the tribunals which 
sat at Niirnberg and at Tokyo and by the judgments of these last. 

But, for the repression of such crimes in the most effective manner, the 
setting up of a new permanent international criminal court is called for. 
Such would be in accord with the contemporary urge to ‘‘bring inter- 
national law up to date’’—to borrow an expression from the report of 
the Secretary General to the General Assembly of the United Nations, 
dated October 24, 1946. It is this urge which has led the authorities of 
numerous countries, amongst them France and the United States,'! to seek 
and to achieve the reaffirmation of the principles of the Charter and Judg- 
ment of the Niirnberg Tribunal by the United Nations, and the conclusion 


the Secretary General of the United Nations prepared a draft convention on genocide 
with the assistance of three experts on international and criminal law, Professors 
Donnedieu de Vabres, Lemkin and the writer. Two of them considered that a perma- 
nent international criminal court was desirable. An agreement was reached on the basis 
of presenting two alternative drafts to the United Nations, one aiming at the creation 
of a permanent international criminal court, the other at the creation of an ad hoc 
international criminal court. Two drafts prepared by the present writer for this purpose, 
closely followed the Convention of 1937 for the Creation of an International Criminal 
Court. These texts, with alterations, were adopted by the other two experts, and ap- 
peared as Annexes 1 and 2 of the Draft Convention on Genocide prepared by the Secre- 
tary General. See U. N. Doc. E/447, June 26, 1947, with excellent introductory remarks 
by Professor Emile Giraud. In 1948 the Commission francaise du droit commun inter- 
national, on the basis of texts drawn up by Procureur General Boissarie, prepared a 
draft statute for an international criminal court called upon to insure the repression 
of crimes against humanity. See Revue internationale de Droit pénal, 1948, pp. 385 ff. 

11 The resolution of Dec. 11, 1946, adopted unanimously by the General Assembly, 
originated in a famous letter from President Truman in reply to the Report of Nov. 
9, 1947, of the American Judge to the International Military Tribunal of Niirnberg. 
See Francis Biddle, ‘‘The Niirnberg Trial,’’ Proceedings of the American Philosophical 
Society, Vol. 91, No. 3 (August, 1937), p. 296. In the United Nations Committee for 
the Progressive Development of International Law and its Codification, Professor 
Donnedieu de Vabres was the most active supporter of the new tendencies. (See his 
memorandum presented on the creation of an International Criminal Jurisdiction, Doc. 
A/AC.10/21, May 15, 1947, and, on proposals concerning the principles of the Charter 
and Judgment of Niirnberg, U. N. Doe. A/AC.10/34, May 27, 1947.) In the same Com- 
mittee Professor Philip C. Jessup delivered a statement in which, after admitting that 
the Committee had to deal with methods and was not charged with the actual formulation 
of the Niirnberg rules or principles, he nevertheless recognized that in view of the im- 
portance of the proposals of the French Delegation as to an International Criminal 
Court, ‘‘the report of the Committee should contain special mention of this subject and 
should recommend that the attention of the Commission of Experts be called thereto.’’ 
U. N. Doe. A/AC.10/36, May 23, 1947, pp. 4-5. 
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of conventions for the repression of international crimes such as genocide,’” 
capable of commission in war and peace alike. 


THE NEED FOR AN INTERNATIONAL CRIMINAL CouRT 


Two resolutions of the United Nations General Assembly have referred 
the question of an international criminal jurisdiction to the International 
Law Commission. These are, first, the resolution of December 9, 1948, 
adopted as a corollary of the Convention on Genocide; ** and, secondly, 
that of November 21, 1947, adopted with a view to the achievement of a 
more precise formulation of the principles of international law recognized 
in the Charter and Judgment of the Niirnberg Tribunal.’* The first of 
these, it is understood, has now to be read in the light of Article 6 of the 
Genocide Convention, the final paragraph of which was adopted by the 
Sixth Committee subsequently to this resolution. The position is that, 
the article in question expressly recognizing the right of the contracting 
parties to prosecute persons accused of genocide before an international 
court, the thesis that such a court is not a practical proposition and that 
the formulation of plans for its creation ought not, therefore, to be under- 
taken, falls to the ground—at least insofar as concerns genocide. For 


12 As early as Sept. 30, 1947, in a communication to the Secretary General, the U. S. 
Government had proposed a text inviting the Parties to the Convention on Genocide to 
take ‘‘steps, through negotiation or otherwise, looking to the establishment of a perma- 
nent international penal tribunal, having jurisdiction to deal with offenses under this 
Convntion.’’ See U. N. Doc. A/401/Add.2 (English), Oct. 18, 1947, Art. VII, pp. 
19-20. The creation of an international criminal jurisdiction was supported by the 
representatives of France and the United States in the special committee on genocide 
which met at Lake Success, May 5-10, 1948, with Mr. John Maktos as Chairman. The 
statements by the Chairman as representative of the United States, and by Mr. Pierre 
Ordonneau, delegate of France, were particularly interesting. Further, Mr. Maktos 
presented 2 proposal contemplating the jurisdiction of an International Criminal Court 
in the case where the state on whose territory genocide was committed did not take the 
proper measures for its punishment. See Report of the Special Committee on Genocide, 
U. N. Doe. E/794, May 26, 1948. When the Economic and Social Council at its Seventh 
Session in Geneva, July 19-Aug. 29, 1948, discussed the draft and the report of the 
Special Committee, the delegates of France and the United States emphasized the need 
for the creation of an International Criminal Court. The representative of the United 
States, Mr. Thorp, said that the establishment of an international tribunal would con- 
stitute a new and significant step in international law. Finally, the delegates of the 
United States and France to the General Assembly insisted on the inclusion in the 
Convention of a clause defining the jurisdiction of the International Criminal Court in 
cases of genocide. See report of the Sixth Committee, U. N. Doe. A/760, Dee. 5, 1948, 
and Summary Records of its meetings, U. N. Docs. A/C.6/SR.93, 95, 98, 99, 130 and 180. 

13 See U. N. Doe. A/760, p. 13. 

14 See resolution No. 177 (II), General Assembly, Official Documents, 2nd Sess. On 
the formulation of Niirnberg principles and all questions connected with this formula- 
tion, see a comprehensive and fully documented study by Yuen-li Liang, ‘‘The General 
Assembly and the Progressive Development and Codification of International Law,’’ 
this JOURNAL, Vol. 42 (1948), at pp. 91-93. 
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parties to the Convention willing to admit the jurisdiction of an inter- 
national criminal court could properly call for the implementation of 
Article 6, an article adopted unanimously by the General Assembly along 
with the rest of the Convention, and giving them the express right to call 
upon such a court. 

As to the resolution on the formulation of the Niirnberg principles, 
though this does not in terms mention an international criminal court, it 
is difficult to see how the principles in question can have any importance 
in the future, or how their future application can be assured, unless such 
a court be created. The Charter applied at Niirnberg itself set up an 
international tribunal and its judgment is not, of course, similar to that 
of any national court. It is indeed argued that special circumstances 
attended the creation and functioning of that tribunal, but this has no 
relevance to the future. If, as is also argued, the laws of war applied 
exclusively in that case, then it may be conceded that the Allied Powers 
could punish every war criminal wheresoever found either by right of 
capture or in consequence of the occupation of Germany. Or if, as has 
been said, in creating the Tribunal the occupying Powers merely ‘‘did 
together what each one of them could have done alone,’’ or, in other words, 
confided their several jurisdictional powers to a single court, it is to be 
noted that the same sort of evolution is observable in other fields. For 
it is a commonplace that no international organization can exist or function 
if the states setting it up give it none of their own powers. But it is no 
less clear that, by so combining their several jurisdictional powers, the 
states concerned inevitably set up a superior judicial order. The judg- 
ment of a British military tribunal, sitting in the British occupation zone, 
has not, it can immediately be seen, the same authority for the United 
States, the U.S.S.R. or France as the judgment of the Niirnberg Tribunal. 
The latter possessed powers over each of the states setting it up; its de- 
cisions were taken by majority vote, or in virtue of the casting vote of the 
President in case of equal division. A state whose judge dissented was 
bound to recognize the validity of its decisions. It thus was a veritable 
international institution whose decisions were binding upon the states 
comprising it. And the mere fact that it was established ad hoc by the 
states occupying Germany and staffed by judges nominated by them in 
no way detracted from its character as such an institution. It is note- 
worthy that the Niirnberg Tribunal was not only the creature of the will 
of these four Powers. In virtue of Article 5 of the Agreement the following 
governments adhered: Australia, Belgium, Czechoslovakia, Denmark, Ethi- 
opia, Greece, Haiti, Honduras, India, Luxembourg, The Netherlands, New 
Zealand, Norway, Panama, Paraguay, Poland, Uruguay, Venezuela and 
Yugoslavia. Therefore this tribunal can be considered as an international 
criminal tribunal of the United Nations. 
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The United Nations Committee on the Progressive Development of Inter- 
national Law and its Codification, which met at Lake Success from May 
12 to June 17, 1947, decided by a majority to state in its report that: 


the implementation of the principles of the Niirnberg Tribunal and its 
judgment, as well as the punishment of other international crimes 
which may be recognized as such by international multipartite con- 
ventions, may render desirable the existence of an international judicial 
authority to exercise jurisdiction over such crimes.*® 


It is understood that, when the General Assembly charged the Inter- 
national Law Commission with the formulation of the principles of inter- 
national law enshrined in the Charter and Judgment of the Niirnberg 
Tribunal, it did not intend merely to institute an academic inquiry. For 
what is eminently necessary, and what the General Assembly surely ought 
to have had in mind, was the taking of some practical step. And it is 
impossible to envisage an international justice in this sphere without a 
judicial organ also of an international character. 

To formulate the relevant principles of international law without con- 
templating a judicial organ to apply them would be merely to formulate 
principles which only victors may, by right of the law of war, cause to pre- 
vail. Were that the case, such principles would apply or not apply ac- 
cording to the varying fortunes of war. It is apparent that the vicious 
circle into which things have got must be broken at all costs. It must be 
recognized that, given the mandate of the International Law Commission 
to draw up a code of crimes against the peace and security of mankind, 
it is quite academic at the present time whether or not any particular 
principle in the Charter or the Judgment of the Niirnberg Tribunal is 
recognized as international law. What is in question is a work of con- 
struction, for the purposes of which there is needed an estimate of the 
fundamental requirements of the international order. Thus any act what- 
soever calculated seriously to disturb the peaceful relations of states, should 
be regarded as a crime against the peace and security of mankind. Equally 
there is need for a serious estimate as to what will be the precise value or 
utility of the Niirnberg principles, duly formulated and placed in their 
proper context in an international criminal code, in the absence of a 
judicial organ to apply them. The answer here is clear. Without such 
an organ, those principles, and the greater part of the provisions of the 
code, would be perverted for the purpose of disguising the mien of. venge- 
ance as the mask of justice. They would be relied on by victor against 
vanquished. Victors would claim that they were applying a law laid down 
in advance by the United Nations. Without an international criminal 
court, justice would rest only on the victory of the victims of unjust attack 
—but even in that event it is to be doubted whether the tribunals they 


15 See U. N. Doc. A/332, July 21, 1947. 
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themselves set up could be truly impartial.** The convicted would always 
consider themselves as convicted on the basis of defeat, not of guilt. 

Furthermore, what has many times been said never ceases to be true: 
that crime, innocence, necessity, even justice, have different names, mean- 
ings and colors on the two opposite sides of the barricades. National 
jurisdictions, be they those of victor or vanquished, cannot decide with 
the necessary detachment where the duty of the accused to their father- 
land begins and ends, when this duty is opposed either to the consciences 
of the accused themselves or to the dictates of international law. 

The experiment of Niirnberg and Tokyo as well as new eventual inter- 
national regulations open, on the other hand, large possibilities for the 
creation of an international criminal court. Mr. Arthur K. Kuhn stated 
with good reason in this JouRNAL that two events may direct the evolu- 
tionary process in the direction of the creation of such a jurisdiction: 


The first is the fact that the procedure of the Nuremberg Tribunal gave 
satisfaction to the allied participants as measured by the various 
standards of their systems of jurisprudence. The other influence is 
the realization on the part of the United Nations of the necessity for 
the control by law of all methods of mass destruction. The recognition 
of this has been manifested by all as an essential of self preservation."’ 

There are many other cases in which the repression of crimes upon a 
national basis does not suffice. Either the nature of the offense itself, 
or the identity of the author, permits, in such eases, either inadequate 
repression, or complete impunity, or the prejudice of good international 
relations. For instance, it is difficult to see how the courts of a state can 
effectively prevent the abusive exercise of the sovereignty of that state. 
For, insofar as concerns natural persons, such as heads of states, rulers 
and officials guilty of international crimes, their trial by the courts of their 
own states is in general possible only where a collapse of régime follows a 
lost war or a revolution. And the alternative solution of giving jurisdic- 
tion to the courts of any state directly injured by such crimes is open to 
the objection that these last can rarely escape suspicion of partiality. 
Professor Jules Basdevant, now President of the International Court of 
Justice, saw the case in exactly the same way when in 1937 he was con- 
eerned to show the necessity for an international criminal court for the 
trial especially of terrorists. Speaking of national courts, he said: 

16 See P. Bouzat, ‘‘Considérations sur une communication concernant les fonctions 
pacificatrices du droit pénal supranational,’’ Revue internationale de Droit pénal, 1948, 
p. 64. 

17 See editorial comment, ‘‘ International Criminal Jurisdiction,’’ this JoURNAL, Vol. 
41 (1947), p. 433. Mention must be made that in the searching article ‘‘The Law of 
the Nuremberg Trial,’’ Mr. Quincy Wright also states that the trial of Niirnberg has 
‘“manifested the practicability of a fair trial of war crimes in an international tribunal, 
and may encourage the establishment of a permanent tribunal with a wider jurisdiction 


for the trial of such crimes and other offenses against the law of nations not dealt with 
by national tribunals.’’ See this JouRNAL, Vol. 41 (1947), p. 42. 
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The way in which these courts operate, the way in which they investi- 
gate possibly complicated facts the evidence for which is perhaps 
dubious, and the way in which they give judgment may vary from 
country to country. And political tension between the country af- 
fected by a terroristic crime and that wherein it is tried may result 
from the decision reached by the court concerned and the manner in 
which it reaches it. It is precisely in cases of this kind that it would 
be useful, for the good understanding of nations, to submit the offense 
to the jurisdiction of judges whose impartiality and independence are 
unquestionable.*® 
And the same argument, of course, applies to numerous other crimes of 
an international character committed in time of peace and involving the 
responsibility, be it only the civil responsibility, of states themselves by 
reason of the surrounding circumstances. 

It has, however, been contended that the operation of an international 
criminal court would violate the principle of territoriality of criminal law 
and would involve no less serious prejudice to the sovereignty of states. 
But if these considerations have any weight, they ought equally to exclude 
various other principles which have become firmly embodied in the law of 
today. For numerous systems of law admit the so-called principle of active 
personality by virtue of which the criminal law of a state extends to its 
subjects committing offenses abroad. Some states also apply the principle 
of passive personality and extend the protection of their criminal law to 
their subjects injured by offenses committed abroad. The principle of 
real protection—according to which the state applies its own law for the 
protection of certain of its interests, whatsoever the lex loci delicti commissi 
or the nationality of the accused may be—is likewise not to be forgotten. 
Finally, some systems of law admit the principle of universality in case of 
offenses committed by aliens abroad regarded as prejudicing the interests 
of all nations. 

Whilst, therefore, the primacy of the principle of territoriality in many 
eases must be conceded, it is indubitable that often territorial jurisdiction 
is insufficient. That principle has no absolute value and cannot be ad- 
duced to exclude all possibility of establishing an international criminal 
jurisdiction. And, by the same token, the objection that such a jurisdic- 
tion would do violence to the principle of sovereignty can be met by 
pointing out the deep inroads into that principle which have already been 
made in shaping the organization of the international community which 
now exists. If the doctrine of absolute sovereignty be accepted, clearly 
national courts must apply not only their own domestic law, but also their 
own conception of international law. In the face of such a scheme, any 
discussion of the place of an international criminal court is meaningless. 
But if, on the contrary, the principle of the reciprocal limitation of indi- 


18 See Judge Basdevant’s declaration in Acts of the Conference for the Repression 
of Terrorism, League of Nations Doc. C.94.M.47.1938.V., p. 59. 
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vidual sovereignties in the interest of the organization of peace—a prin- 
ciple recognized by all Members of the United Nations, as their very 
presence within that organization shows—if that principle be admitted, and 
if the view be taken that states must adjust their sovereignty to the mould 
of international law, then it follows that they may set up an international 
criminal court,’® that is to say, a court charged precisely with the determina- 
tion of acts committed in improper exercise of sovereignty so conceived. 
Numerous conferences held since the last World War have agreed without 
any hesitation upon the necessity of an international criminal court. It 
is felt that the main thought which emanates from most of the work ac- 
complished at these conferences could not be expressed in clearer terms than 
those used by Professor Jean Graven: 


As long as there is no judicial organ for the trial of international 
crimes, there will be neither a serious codification of international 
criminal law nor any serious application of an international sanction. 
The world will go on living in a judicial anarchy under violence and 
injustice with the risk of running into destruction.” 


19 This jurisdiction will be able to codperate in the development of international law 
and in the defense by means of international law of some vital legal rights now under 
the protection of the United Nations. Dr. Ivan Kerno said that a special responsibility 
rests on the International Court of Justice ‘‘when questions of international law are 
referred to it, and on the whole body of international lawyers throughout the world, to 
interpret and apply fairly and impartially, recognized rules of international law, so as, 
in the words of our Charter, to establish conditions under which justice and respect for 
the obligations arising from treaties and other sources of international law can be 
maintained.’’ See Proceedings of the First Conference of the International Bar As- 
sociation, New York City, October, 1947. It is thought that similar considerations call 
for an international criminal jurisdiction and for the codperation of all jurists learned 
in international criminal law. 

20See ‘‘ZLa Juridiction Pénale internationale,’’ in Revue de Droit international 
(Sottile), 1948, No. 1, p. 30. It must be remembered that the Congrés international 
du mouvement national judiciaire francais was composed of jurists from 22 countries, 
including France, the U.S.S.R., the U. K. and the U. §., which met in Paris, Oct. 24-27, 
1946, and unanimously adopted a resolution recommending that ‘‘the punishment of 
crimes against humanity should be provided for in an international code and that an 
international criminal jurisdiction should be set up as soon as possible.’’ See Revue 
internationale de Droit pénal,’’ 1948, Nos. 3-4, p. 384. The International Permanent 
Committee for the Study of the Punishment of Crimes against the Law of Nations, 
which met in Luxembourg May 14-16, 1947, recognized that ‘‘the diversity of the 
methods of repression in various countries responsible for the prosecution of war crimes 
under domestic law makes it clear that it would be desirable to now assign the trial of 
war criminals to a permanent international criminal jurisdiction, where not only judges 
from the countries victims of the aggression would sit, but also judges from neutral 
countries and even perhaps from the countries of which the accused are nationals.’’ 
See Revue de Droit pénal et de Criminologie, 1948, No. 9, p. 826. The 8th International 
Conference for the Unification of Penal Law, held in Brussels, July 10-12, 1947, adopted 
a resolution recommending that the punishment of crimes against humanity ‘‘should 
be organized on an international level and ensured through an international criminal 
jurisdiction, whenever the delinquents are governing officers, organs of the State or 
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SUBSTANTIVE LAW AND Its CODIFICATION 


It is of the greatest importance to know whether the functioning of an 
international criminal court requires the laying down of rules respecting, 
first, the general principles of repression of offenses within its purview 
and, secondly, the definition of such offenses and of the penalties therefor. 
International penal law, as hitherto understood, has been treated as a 
branch conforming to the generality of international law insofar as its 
development is concerned. International law, as Mr. Henry L. Stimson 
has aptly observed (Foreign Affairs, January, 1947), is ‘‘not a body of 
authorative codes or statutes; it is the gradual expression, case by case, of 
the moral judgments of the civilized world.’’ The present writer has dis- 
cussed this cireumstance at length elsewhere in the context of his thesis 
that the principle nulla poena sine lege had no application in the Niirnberg 
and Tokyo trials. Here he is concerned merely to inquire why today, 
when what is to be done is to be done for the future, that same principle 
should be ignored in the new field of international criminal law—a law 
which, for the very reason that it is new, cannot become part of the con- 
science of the world unless it offers every safeguard against abuse and 
arbitrary action. 

When the General Assembly of the United Nations, by its Resolution 
of December 11, 1946, reaffirmed the Niirnberg principles and decided to 


protected by a State and also when the punishment on a domestic level is failing.’’ 
See Acts of the Conference, p. 288. The Sth International Congress of Penal Law 
held in Geneva July 28-31, 1947, also called for the creation of ‘‘a permanent inter- 
national jurisdiction to decide conflicts of jurisdiction in penal matters either positive 
or negative and to take cognizance in particular of crimes against peace, of war crimes 
and of crimes against humanity.’’ See Revue internationale de Droit pénal, 1948, 
Nos. 3-4, p. 410. In a communication to the United Nations, the World Federation of 
United Nations Associations recommended that ‘‘an international criminal tribunal be 
set up to try cases of genocide.’’ See U. N. Doc. A/C.2/81, March 1, 1948. The 2nd 
Conference of the International Bar Association, held at The Hague, Aug. 16-21, 1948, 
submitted to its symposium on international penal law, the question of the procedure 
to be applied for the arrest, trial, judgment and punishment of persons charged with 
offenses under international criminal law. The symposium unanimously voted a resolu- 
tion calling for the creation of an international criminal jurisdiction. See Revue de 
Droit pénal et de Criminologie, 1948, No. 1, pp. 58, 59. The International Conference 
of the Red Cross held in Stockholm, Aug. 20-30, 1948, by its resolution 23 directed the 
International Committee of the Red Cross to proceed in its work on the question of 
punishment for violations of humanitarian conventions. The Committee drafted a 
variety of projects which, inter alia, contemplated the possibility of an international 
court to take cognizance of such crimes. The 37th Interparliamentary Conference which 
met in Rome Sept. 6-11, 1948, in a unanimous resolution stated that ‘‘the collectivity 
of States must adopt as soon as possible an international criminal code and create an 
international criminal court for the punishment of crimes against peace, war crimes 
and crimes against humanity, including in particular the crime of genocide.’’ This 
resolution was communicated to the United Nations. See U. N. Doe. A/C.3/221, Oct. 
5, 1948. 
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treat ‘‘as a matter of primary importance plans for the formulation, in 
the context of a general codification of offences against the peace and se- 
curity of mankind, or of an International Criminal Code, of the principles 
recognized in the Charter of the Niirnberg Tribunal and in the judgment 
of the Tribunal,’’ that body thereby recognized that international criminal 
law ought no longer to retain the customary character it has hitherto had. 
And, as has been pointed out already, Article 11 (2) of the Universal 
Declaration of Human Rights has endorsed, as respects the international 
sphere of law, the principle nullum crimen sine lege, nulla poena sine lege. 
It is not to be ignored, either, that the Universal Declaration of Human 
Rights forbids irregular penalties as well as irregular arraignments.”* It 
would follow from the prohibition by that instrument of penalties greater 
than those already prescribed at the time of commission of any given 
offense that no prosecution will lie in respect of acts for which no penalty 
is yet prescribed when they are committed. But it is not to be denied 
that, insofar as concerns the gravest offense contemplated by the charters 
applied by the International Military Tribunals, that is to say, crimes 
against the peace, neither international nor national law as yet prescribes 
a penalty therefor. On the model of certain national political tribunals, 
the Niirnberg and Tokyo Tribunals were endowed by their charters with 
power to impose whatsoever penalty that appeared to the judges to be 
just. This power, however, exists no longer, having been given solely 
in relation to the cases of the major war criminals of the Powers of the 
European Axis and of the Far East. The charters looked to the past, 
not the future. And it is for this reason, as has been said already, that 
the United Nations General Assembly has reaffirmed the Niirnberg prin- 
ciples and, in order to endow them with a permanent and universal value, 
has called for their formulation by the International Law Commission. 
In order to give effect to Article 11 of the Universal Declaration of 
Human Rights, it will be necessary in the future to provide (as the Charters 
of the Niirnberg and Tokyo Tribunals did not provide, but, whilst binding 
the court as to the crimes charged, left it free in the matter of penalties) 
either for the prescription in advance of the penalties to be imposed by 


21 The importance of a codification of substantive law was also recognized at the 
meeting of May 24, 1949, of the International Law Commission. Following a state- 
ment by Mr. Roberto Cordova concerning the need for making charges precise, Mr. 
A. E. F. Sandstrom urged that all questions connected with the principle nullum crimen 
sine lege should be resolved, ‘‘in view of the fact that the Commission was called upon 
to prepare a draft code of crimes against the peace and security of mankind which 
would contain a list and definition of such crimes.’’ See U. N. Doe. A/CN.4/SR.26, 
p. 7. The International Bar Association on Aug. 6, 1949, set up a committee for the 
study of a draft code of crimes against peace and security of mankind and that to 
insure the functioning of a permanent jurisdiction whose creation was contemplated by 
the 2nd Conference of the International Bar Association at The Hague, 1948, as funda- 
mental for the maintenance of peace. 
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the international criminal jurisdiction in the same manner as penalties 
are prescribed in national criminal codes; or for a system of incorpora- 
tion,** whereby the penalties prescribed for given offenses by given systems 
of national law are made applicable. As to the latter alternative, it is 
believed that it is possible to avoid the practical difficulties of such a scheme 
as that advocated by Nicolas Politis. This called for the giving to the 
international court of texts ‘‘defining precisely criminal acts, fixing pen- 
alties, and indicating the manner of application and execution of the latter, 
which would presuppose the prior conclusion of one or more international 
agreements.’’ °° 


JURISDICTION OF THE INTERNATIONAL CRIMINAL CouRT 


In the printed version of his course of lectures at Columbia University, 
Nicolas Politis took the position that, before deciding how an international 
criminal court could be set up, it would be desirable to conduct an inquiry 
into the different theories of international criminal responsibility.** In 
support of the same thesis he said in his report to the First International 
Congress for Penal Law held at Brussels in 1926: 


Three theories exist: that of the exclusive responsibility of States 
which Professor Donnedieu de Vabres supports; that of the cumula- 
tive responsibility of States and individuals [elaborated by the present 
writer], and that of the exclusive responsibility of individuals, advo- 
eated by Lord Phillimore in the Committee of Jurists in 1920.*° 


22 Crimes against the peace might be assimilated to murder for purposes of applying 
domestic law. On the choice of the applicable law, see, for instance, Art. 17 of the 
draft for an international criminal court established by the Committee of Experts of 
the League of Nations, Doc. C. 222. M. 162. 1937, and Art. 21 of the Convention for the 
Creation of an International Criminal Court, League of Nations Doce. C. 94. M.47. 1938. 
V. Following the same consideration on the legality of the punishment, nulla poena sine 
lege, Mr. Ricardo Alfaro proposed on May 26, 1949, to the International Law Commis- 
sion ‘‘to establish at least the maximum sentence for criminals in the formulation of 
the principles.’’ See U. N. Doc. A/CN.4/SR.28, p. 14. 

23 See N. Politis, Les Nouvelles Tendances du Droit international, p. 135. Starting 
from a different point of view and without referring to an international criminal court, 
Mr. Vladimir Koretsky proposed at the meeting of the International Law Commission 
of May 26, 1949, that any person committing acts which constitute crimes under inter- 
national law should be held responsible for such acts, subject to the existence of ap- 
propriate international agreements, whether or not the acts in question constitute crimes 
under the domestic law of the country on whose territory they had been committed. 
See U. N. Doc. A/CN.4/SR.25, p. 17. 

24 See N. Politis, op. cit., Ch. III: Le Droit pénal international. 

25 See N. Politis, Acts of the Congress, p. 418. It is noteworthy that Professor 
Donnedieu de Vabres did not intend always to exclude individual responsibilities before 
an international court. In his various works he has recognized the need for trying 
rulers accused of international crimes in an international court. See, in particular, 
Principes modernes du Droit pénal international, p. 417; Traité de Droit criminel, pp. 
1036 ff.; Cours de Droit criminel approfondi, pp. 39 ff. 
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The second theory mentioned, that of cumulative responsibility, which was 
endorsed by the congress of 1926, is thought to be the only one adequate 
for the effective protection of peace by penal sanctions. 


1. Responsibility of States 


There is no need to labor here the thesis that the state can have criminal 
responsibility. It has been elaborated in numerous works *° and endorsed 
by important international bodies on the basis of the scientific data of 
group psychology and sociology, and of the special nature of the legal 
personality of the state, as well as on that of the recognition of the inter- 
national personality of the state.*7 In the memorandum which M. Donne- 
dieu de Vabres, the French delegate, presented to the Committee for the 
Progressive Development of International Law and its Codification, he 
ealled for the recognition and definition of the penal responsibility of 
states guilty of crimes,** as well as for the conferring of jurisdiction over 
crimes against the peace and crimes against humanity perpetrated by 
states.*®° The criminal responsibility of states was likewise affirmed in an 
amendment to the draft convention on genocide proposed by the United 
Kingdom on October 16, 1948, in the Sixth Committee of the United 
Nations General Assembly. This amendment would have added to the 
text of the draft the following: ‘‘Criminal responsibility for any act of 
genocide as specified in Articles II and IV shall extend not only to all 
private persons or associations, but also to States, Governments or organs 
or authorities of the State or Government, by which such acts are com- 
mitted.’’ *° 

The imposition of criminal penalties upon the state is by no means in- 
conceivable; nor are measures of safeguard to be excluded.*! National 


26 For bibliography see V. V. Pella, La Guerre-crime et les Criminels de guerre, pp. 
58-67. 

27 See the resolution quoted above, adopted in 1925 by the Interparliamentary Con- 
ference of Washington, and the resolution voted in 1926 by the First International 
Congress on Penal Law, Brussels, 1926. See also the drafts for an international criminal 
court adopted in 1926 by the International Law Association, and in 1928 by the Inter- 
national Association of Penal Law. 

28U. N. Doe. A/AC.10/34, May 27, 1947. 

29 See Draft for the Creation of an International Criminal Jurisdiction, memorandum 
from France, U. N. Doe. A/AC.10/21, May 15, 1947. 

30 See U. N. Doc. A/C.6/236, Oct. 16, 1948. The U. K. Delegation, together with the 
Belgian Delegation, then presented a joint amendment in which only the civil responsi- 
bility of the state was contemplated. Since the British Delegation wished that the 
International Court of Justice should decide first of all upon the international responsi- 
bility of the state, after which practical measures could be considered, it is obvious that 
the Court at present has no jurisdiction to determine the penal responsibility of states. 
See U. N. Doc. A/C.6/SR.103, Nov. 13, 1948. 

31 See a list of penal sanctions and measures of safeguard applicable to states in the 
‘*Plan d’un Code répressif mondial,’’ Revue internationale de Droit pénal, 1935, pp. 
348 ff. 
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law admits measures of safeguard (mesures de stireté) against individuals 
and moral persons alike, and they have been applied no less in the sphere 
of international law. Such steps taken in Germany and Japan as military 
occupation, control of collective economic, political and intellectual activi- 
ties, and the destruction of factories capable of increasing the war po- 
tential of the two countries are in reality no more than measures of safe- 
guard appropriate to the peril with which a community of the order of a 
state can confront the international order. 

Then there is the question of reparation. Penalties, measures of safe- 
guard and reparation constitute one indivisible whole. All are conse- 
quences of crimes against the peace and no useful purpose is to be served 
by separating them. Nor should they remain within the jurisdiction of 
different organs. 

Whilst, as it has already been said, the criminal responsibility of states 
is a subject on which some strong prejudices are still held, it is thought 
that it should be possible in future to achieve some agreement on the ap- 
plication by an international criminal court of measures of safeguard 
against states.*? 


2. Responsibility of Individuals 


The Niirnberg and Tokyo Judgments have confirmed what Justice Robert 
H. Jackson, the United States Chief Prosecutor of the Axis War Criminals, 
expressed in his report of June 7, 1945, to the President of the United 
States of America in this way: that there can no longer be accepted ‘‘the 
paradox that legal responsibility should be the least where the power is 
the greatest. We stand on the principle of responsible government de- 
elared some three centuries ago to King James by Lord Chief Justice 
Coke, who proclaimed that even a King is still ‘under God and the law.’ ’’ * 
The classical doctrines of international law, that law stops where polities 
begin, and that the justice or injustice of war is no concern of the law be- 
cause it is no concern of the courts, have thus been abandoned. Without 
going into the notion of the ‘‘active subject of an offense,’’ a conception 
sufficiently treated in the contemporary literature of criminal law and 
familiar to all specialists, it is sufficient to point out here that the indi- 
vidual has become an active subject of international penal law in view of 
the emphatic affirmation in the Niirnberg Judgment of the primacy of the 
international obligations of individuals over their duty to the state of 
which they are subjects. Consequently the performance of a national duty 
may involve the individual in international criminal liability if such duty 


82 See J. A. Roux, ‘‘La responsabilité pénale des collectivités,’’ Revue de Droit inter- 
national (Sottile), 1948, p. 51. 

33 See this JouURNAL, Supp., Vol. 39 (July, 1945), p. 182. Cf. Sheldon Glueck, The 
Niirnberg Trial and Aggressive War, pp. 47-49, and Alexander N. Sack, War Criminals 
and the Defense of Act of State in International Law. 
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entails a violation of international law.** It is in the light of this same 
principle that the difficult problem of superior orders *° is to be considered, 
particularly in the case where there is a conflict of the national and inter- 
national obligations of the same individual. 

It is thought, therefore, that any permanent international criminal 
jurisdiction should follow the same rules as to responsibility for crimes 
against the peace.** As to crimes against humanity,*’ it is clear that an 
international criminal court is necessary in the future in situations com- 
parable to those upon which the Niirnberg and Tokyo Tribunals passed. 
But should jurisdiction be given to the international court merely on the 
ground of the connection of crimes of this category with other offenses 
within its competence, as was the case with the Niirnberg Tribunal, or 
should crimes against humanity be treated as having a distinct character 
and meriting an independent sanction? In this connection the observation 
of Professor Brierly that it is possible to conceive of crimes against hu- 
manity even without any war having broken out is, it is thought, highly 
relevant.** As to war crimes proper, ‘‘crimes which are really ordinary 
offences against the law, including the laws of war’’—the offenders ought 
likewise to be tried before an international criminal court. For only such 
a court, as already mentioned, is sufficiently objective to secure adequate 
repression without suspicion of partiality.*® 


34 See Philip C. Jessup, A Modern Law of Nations, p. 179. The ‘‘ Plan d’un Code 
répressif mondial,’’ loc. cit., proposed the primacy of international criminal law for 
the punishment of international crimes even when they result from an obligation under 
domestic law. 

35 See a luminous study by Alexander N. Sack, War Criminals and the Defense of 
Superior Orders in International Law. See also P. Coste-Floret, ‘‘Za répression des 
crimes de guerre et le fait justificatif tiré de l’ordre supérieur,’’ Dalloz, July 12 and 
19, 1945. 

36 See, on crimes against the peace, some very interesting questions raised by the 
Chairman of the International Law Commission, Judge Manley O. Hudson, at the meet- 
ing of May 25, 1949, U. N. Doe. A/CN.4/SR.27, p. 3. 

37 See also the definition of crimes against humanity proposed at the 8th International 
Conference for the Unification of Penal Law (Brussels, 1947), in the General Report 
by M. J. Y. Dautricourt, and in various national reports, Acts of the Conference, pp. 
47-64, 108-175 and 227-228; and an outstanding article by Egon Schwelb, ‘‘ Crimes 
against Humanity,’’ in the British Year Book of International Law, 1946, pp. 178-226. 

38 International Law Commission, Summary Record, May 26, 1949, U. N. Doe. 
A/CN.4/SR.28, p. 7. 

39 No discrimination should be made between belligerents. The justice or injustice 
of the cause has no connection with violations of the law of war. See Donnedieu de 
Vabres, in U. N. Doe. A/AC.10/34, May 27, 1947, p. 9, and V. V. Pella, La Guerre- 
crime et les Criminels de guerre, pp. 47-49. Supporting this view, Mr. Shuhsi Hsu 
made a proposal to the International Law Commission at the meeting of May 31, 1949. 
U. N. Doe. A/CN.4/SR.30, p. 3. On the punishment of war crimes in general see 
two excellent articles by Manfred Lachs, ‘‘Crimes de guerre-Délits politiques,’’ Revue 
de Droit international (Sottile), 1945, pp. 10 ff., and J. B. Herzog, ‘‘Les principes 
juridiques de la répression des crimes de querre,’’ Revue pénale suisse, 1946, pp. 277 ff. 
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But these are not the only offenses which ought to be within the juris- 
diction of the international criminal court. This last is no less required 
in some cases for making effective international guarantees of human 
rights.*° It is also necessary to be precise about the category of inter- 
national crimes, for only in this way is it possible to dispel the frequent con- 
fusion of the group of international crimes consisting of acts against the 
peace and security of mankind and another group of so-called international 
crimes, such as piracy, slave trade, traffic in women and children, drug 
traffic, dissemination of obscene publications, injury to submarine cables, 
abuses of radio such as the broadcast of false distress signals, coinage 
offenses, certain types of forgery, and certain types of barbarism or 
vandalism. The first group consists of acts or omissions internationally 
injurious, either because they contribute to the preparation or conduct of 
a prohibited war, or to the violation of the laws and customs of war, or 
to the creation of situations likely to endanger peace, or finally because 
they conduce to the pursuit of a national policy revolting to the senti- 
ments of mankind.‘t The second group comprehends offenses which gen- 
erally do not prejudice international relations.‘? With regard to these, 
progress ought to take the form of generalization of the instances in which 
national courts already have extraterritorial jurisdiction in the direction 
of universal competence rather than in giving the international criminal 
court more jurisdiction than it can perhaps adequately handle. All civil- 
ized states are interested in the repression of such offenses and there is no 
reason to suppose that national courts are not objective in dealing with 
them.** Thus it would be well to maintain the present system of criminal 
law, but with the recognition that the court of the place of apprehension 


See also Pierre Boissier, ‘‘La répression des petits crimes de guerre,’’ Revue inter- 
nationale de Droit pénal, 1948, Nos. 3-4, pp. 293-309, and A. Gaspard, ‘‘ La répresston 
des attentats aux conventions humanitaires,’’ ibid., pp. 385-390. 

40 See draft convention for the protection of premiers droits de l’homme prepared by 
the Commission francaise du droit commun international, Revue internationale de Droit 
pénal, 1948, pp. 385 ff. See also René Brunet, La Garantie internationale des Droits 
de l’Homme, Ch. V: ‘‘Les garanties d’ordre pénal,’’ pp. 342-357, and his note on the 
proposals of A. Frangulis to the League of Nations for an international judicial safe- 
guard of human rights, Dictionnaire diplomatique, Vol. IV, pp. 337-339. In connec- 
tion with these questions, a significant address was delivered by A. A. Berle, Jr., at 
Freedom House, New York, May 4, 1949, in the presence of Mrs. Eleanor Roosevelt, 
under the auspices of the International League for the Rights of Man. 

41 See V. V. Pella, La Guerre-crime et les Criminels de guerre, p. 35. 

42 See id., and also observations by MM. Gilberto Amado and Ricardo Alfaro at the 
meeting of the International Law Commission, May 26, 1949, U. N. Doc. A/CN.4/SR.25, 
pp. 17-18. 

43 See the opinion of Professors Donnedieu de Vabres and V. V. Pella as general 
rapporteurs on the question of international jurisdiction at the First International Con- 
gress of Penal Law, concurred in by the Congress. Acts of the Congress, pp. 597-601. 
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(judex deprehensionis) should also be allowed to assert jurisdiction in 
subsidiary ** fashion. 

Offenses against the law of nations, however, committed by individuals 
acting as instrumentalities of states, or with the incitement or abetment 
of states, should come within the international criminal jurisdiction.*® 
Insofar as concerns the generality of acts which are directed against the 
peace and security of mankind or international relations and for which the 
offenders can be held responsible under international law,** liberty is 
taken to refer the reader to the Plan for a World Criminal Code drafted 
by the present writer in 1935. This Plan enumerates the principal offenses 
of this category in relation to which it would, it is thought, be most de- 
sirable to confer compulsory jurisdiction upon an international criminal 
court. It likewise endeavors to indicate the general principles of inter- 
national repression which such a court should apply. 

In general, the problems which are raised by the question of the com- 
petence of an international court, especially in relation to individuals, 
make it clear that there is now a new juridical discipline, not to be con- 
fused with international criminal law in the classical sense of that term. 
It does not have to deal, as did classical international criminal law, with 
the rules of the legal system of each state which regulate the relations of 
that system to the criminal law of other states. The new international 
criminal law, which it is preferred to call inter-State criminal law (droit 
pénal interétatique),** has for its object the repression of acts violating 
the fundamental interests of the moral and material order for which the 
establishment of peaceful relations between members of the international 
community ealls. Its primary concern is with the acts of states. Although 
individuals are also its active subjects, these last are in the majority of 


eases ‘‘representatives of interests which surpass them. They act from 

44 Insofar as concerns ‘‘true piracy,’’ jurisdiction primarily belongs to the captor 
state. As to universal jurisdiction in this case, see V. V. Pella, ‘‘La répression de la 
piraterie,’’ Recueil des Cours de 1’ Académie de Droit International de La Haye, Vol. 15 
(1926). 

45 Some of these cases could have been resolved by means of a system such as was 
proposed by the United States Delegation in matters of genocide. Accordingly, failing 
proper national courts, the jurisdiction of an international tribunal ‘‘shall be subject 
to a finding that the State in which the crime was committed had failed to take ap- 
propriate measures to bring to trial or had failed to impose suitable punishment upon 
those convicted of the crime.’’ U. N. Doe. A/C.6/235. 

46 See the opinion of Professor Jean Spiropoulos at the meeting of the International 
Law Commission, May 31, 1949, mentioning that there may be crimes against peace and 
security of mankind other than those listed in the Charter of the Niirnberg Tribunal, 
U. N. Doc. A/CN.4/SR.30, pp. 10, 11. 

47 In the expression ‘‘inter-State,’’ state is intended to refer only to states having an 
independent international personality. 
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collective impulses and represent States.’’** Even when individuals act 
on their own account, what gives their offenses a special character is the 
circumstance of their abetment by states. In other words, what is in- 
variably involved is an act which is the expression of, or which is closely 
connected with, the irregular exercise of its sovereignty by a state. 


3. Jurisdiction in Other Cases 


The right of states which have apprehended persons accused of certain 
offenses shocking international public opinion to subject them to the 
jurisdiction of the international criminal court, instead of proceeding to 
either trial in their own courts or to extradition, ought also to be accorded. 
In particularly delicate circumstances, and especially in cases of politico- 
social crimes of great magnitude, a state may well have every reason to 
repair to the international criminal court in order to put a limit to the 
international responsibility in which either the refusal of extradition or 
the decision of its own courts may involve it. What would meet such 
eases adequately would be a purely optional competence on the part of 
the international court.*® 


48 See Donnedieu de Vabres, Droit pénal approfondi, pp. 2-4. In maintaining the 
term ‘‘inter-State Penal Law’’ applied by the writer to this new branch of law as 
early as 1925 in his book, La criminalité collective des Etats, M. Donnedieu de Vabres 
recognized that ‘‘the expression has the advantage of emphasizing the autonomy and 
special character of international penal law as traditionally understood. The distine 
tion between international criminal law considered in its classical aspect and inter- 
state criminal law is just as useful as that between private international law and public 
international law on which it is founded. The first has to do with the sanction of 
private relations. The second with the sanction of international relations under public 
law.’’ It is obvious that, as soon as a juridical order is set up, the best name for this 
new branch of law would be supernational criminal law. See the writer’s communication 
to the Academie des Sciences morales et politiques de l’Institut de France: ‘‘ Fonctions 
pacificatrices du droit pénal supranational et fin du systéme traditionnel des traités de 
paiz,’’ Feb. 17, 1947, p. 15. See also two most valuable studies by Joseph Dautricourt, 
‘“Le Droit pénal dans l’ordre public universel,’’? Revue de Science criminelle et de Droit 
pénal comparé, 1948, No. 3, py. 481-519, and by Antoine Sottile, Les Criminels de Guerre 
et le Nouveau Droit Pénal International, pp. 17 ff. 

19 The option by the states between national or international criminal jurisdictions 
was provided in Art. 2 of the 1937 Convention for the Creation of an International 
Criminal Court and in Art. 6 of the 1948 Convention for the Prevention and Repression 
of Genocide. The London International Assembly in 1941 proposed also, besides some 
cases of compulsory jurisdiction, other cases of optional jurisdiction of an international 
criminal court over crimes in respect of which a national court of any of the United 
Nations had jurisdiction, but which the state concerned did not wish, for political or 
other reasons, to try in its own courts. An optional jurisdiction of the International 
Criminal Court could be contemplated also for certain offenses that some states would 
have already defined in their own domestic legislation, such as war propaganda, diffusion 
of false documents or false news of such a nature as to endanger international relations, 
as well as crimes prepared on the territory of a state, and directed against the inde- 
pendence and territorial integrity of another state. For many years a powerful 
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Two other problems equally need to be solved. The first is the question 
of the right which the international court should have, or of the freedom 
which the convention establishing it might usefully give to states, of con- 
sultation in matters relating to the settlement of disputes as to jurisdiction, 
judicial or legislative, which may arise between the states, as well as on 
the review of irreconcilable sentences, pronounced on the same crime or 
offense by the tribunals of different states.°° As Professor Scelle has 
written : 

experience as well as logic has demonstrated the need for permanent 
international organs of judicature in criminal cases as well as in ques- 
tions of private international law in order to achieve the elimination 
of conflicts of law and jurisdiction and the unification of procedures 
of execution and of procedural and police codperation.** 
In the second place, it would be desirable to remit to the international 
criminal court any ease of an ‘‘individual offender who cannot be brought 
before the court of the particular State, either because the place of his 
crime is unknown, or because the sovereignty of this territory is con- 
tested.’’ °? 


ORGANIZATION AND PROCEDURE OF THE INTERNATIONAL CRIMINAL CouRT 


It would be possible to dilate at length on such aspects of the organiza- 
tion of the international criminal court as its composition, the number and 
method of appointment of judges, disqualification and removal of judges, 
diplomatic immunities, the method of election of the president, vice presi- 
dent and registrar, special chambers of the court, the international public 
prosecutor’s office, and, equally, on such procedural questions as the types 
of proceedings (criminal prosecution and proceedings for compensation or 
damages), preliminary inquiry in general (commissions of inquiry, evi- 


opinion has supported the idea of the protection of international peace through domestic 
legislation. See proposals of E. St. Rappaport for the repression of war propaganda 
presented in 1927 at the First International Conference for the Unification of Penal 
Law, held in Warsaw. See Acts of the Conference, pp. 39 ff. See also: Pella, ‘‘ Mémo- 
randum élaboré a la demande de la Conférence du Désarmement, sur l’adaptation des 
législations nationales au stade actuel du développement de la vie internationale,’’ 
(Doe. Conf. D.-C. D. M. 20, June 23, 1932), and an important survey by Mirkine-Guet- 
zévitch, Le Droit Constitutionnel et l’organisation de la paix, Ch. IV.E: ‘‘Le droit 
interne de la paix,’’ Recueil des Cours de l’Académie de Droit International de La 
Haye, Vol. 45 (1933), pp. 746-766. 

50 This text was adopted by the First International Congress of Penal Law in July, 
1926, on the proposal of Prof. Donnedieu de Vabres and the present writer as general 
rapporteurs of the congress, and with an amendment by Mr. Henri Rollin concerning 
the revision of incompatible sentences. See Acts of the Congress, Voeu No. 2, p. 634; and 
the note by the French delegate in the Commission for the Progressive Development of 
International Law and its Codification, U. N. Doe. A/C. 10/21, May 15, 1947. 

51 See Scelle, Droit international public (3rd ed.), p. 958. 

52 See Voeu No. 5 of the Resolution of the International Association of Penal Law. 
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dence, and rules of court) and judgment (appeals, status of national 
judges, methods of rendering judgment, ete.). In connection with each 
of these aspects problems arise of greater or less importance and solutions 
to them have been offered in the various draft statutes for such a court 
which have been prepared and in the charters of the Niirnberg and Tokyo 
Tribunals.** Some of them could, moreover, be dealt with adequately in 
the rules of procedure which the court itself would draw up. Only the 
essential ones are, therefore, dealt with here and, as to the rest, the reader 
is referred to the sources already mentioned. 


1. Should the International Court be Permanent or Ad Hoc? 


The draft convention on genocide prepared by the United Nations 
Secretariat envisaged as one alternative an ad hoc tribunal for the repres- 
sion of that offense. According to this draft, every state party to the 
Genocide Convention was invited to nominate two persons well versed in 
matters of criminal law to fulfil the functions of judges of an international 
criminal court. The names of all the persons thus designated by the states 
were to be communicated to the President of the International Court of 
Justice, who in turn would draw up a list of all these persons. Had a 
state asked a competent organ of the United Nations, Security Council or 
EKeonomie and Social Council, bring a person accused of a crime of 
genocide before the International Criminal Court and had such a request 
been accepted, the Court would then have proceeded in the election of the 
judges of the ad hoc international criminal court. These judges would 
have been convened by the president of the court. After the constitution 
of the court they would have had to decide only on the case which oc- 
easioned their convocation. The procedure would have been to a large 
extent that of the Convention of 1937 for the Creation of an International 
Criminal Court.** 

This suggestion was disapproved. Governments opposed to any sort 
of international criminal court rejected it and those favorable to the idea 
of such a jurisdiction did not think it went far enough. The International 
Military Tribunals of Niirnberg and Tokyo are indeed precedents for an 
ad hoc court; but it is not thought that they are relevant, as permanence 
and prior establishment would appear to be characteristics essential to a 
truly impartial court. In other words, the court ought to be in existence 
and its judges to have been appointed already before the commission of 
any offense it is to try. The objection of the great expense of a permanent 


53 As to the preparatory work for the creation of the International Military Tribunal 
which sat at Niirnberg, it is interesting to recall the statements of Sir David Max- 
well Fyfe, Robert H. Jackson, Robert Faleo, André Gros, I. T. Nikitchenko and A. N. 
Trainin, in International Conference on Military Trials, London, 1945 (Department of 
State Publication 3080, February, 1949). 

54See U. N. Doc. E/447, June 26, 1947, Draft No. 2, Arts. 2-6. 
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organ could be met by providing that the court should only sit when seised 
of an offense within its jurisdiction. And in general it is to be noted that 
the General Assembly Resolution of December 9, 1948, respecting the set- 
ting up of an international criminal court envisaged a juridical organ of 
a permanent character, such as a criminal chamber of the existing Inter- 
national Court of Justice. 


2. Should the Court be a Chamber of the International Court of Justice 
or an Independent International Criminal Court? 


It has been thought by the writer that a criminal chamber in the Inter- 
national Court of Justice would ideally be preferable to an independent 
organ. For, as has been said,®> the creation of such a chamber would be 
in accordance with the principle of the identity of civil and criminal courts 
which characterizes the judicial organization of many countries and which 
it is desirable to observe in the international sphere for the same reasons 
as those which commend it in the domestic sphere. But, as a result of 
researches made in his capacity as rapporteur-general of the conference 
which drew up for the League of Nations the Convention for the Creation 
of an International Criminal Court in 1937, the present writer thinks that 
practical considerations necessitate the selection of the alternative of an 
independent organ. For the setting up of a criminal chamber of the 
International Court of Justice would involve the revision of the Statute 
of that tribunal, which can only be done with great difficulty in any case 
and which would be the more difficult if certain states were to persist in 
their attitudes of opposition to all ideas of an international criminal court. 


3. Should There be One or More International Criminal Courts? 


The French representative in the Committee for the Progressive De- 
velopment of International Law and its Codification contemplated two 
courts in his memorandum.®* The advantage of his scheme would be that, 
while the International Court of Justice would be supreme in all questions 
of law, it would be concerned with questions of fact in only the gravest 
eases. However, although the scheme is based on the practice of various 
states, it is not thought that there is any chance of its adoption. For it, 
would—no less than the setting up of a criminal chamber therein—involve 
amendment of the Statute of the International Court of Justice. It is 
thought better to look for one single court. If there should arise any great 
pressure of business—particularly in relation to war crimes, which can on 


55 See article by Prof. Donnedieu de Vabres, ‘‘ La Cour Permanente de Justice Inter- 
nationale et sa vocation en matiére criminelle,’’ Revue internationale de Droit pénal, 
1924, Nos. 3-4. 

56 See V. V. Pella, La criminalité collective des Etats, pp. 281 ff. 

57 See U. N. Doe. A/AC.10/21, May 15, 1947. 
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occasions be very numerous—the court could always develop additional 
divisions.*® 


4. Number, Election and Term of Office of Judges 


In order to ensure both the representation of the different legal systems 
of the world and the principal cultures *® and to secure the court’s capacity 
to handle possible pressure of business, it is thought that the number of 
judges should be fairly large. The Convention of November 16, 1937, 
for the Creation of an International Criminal Court provided five judges 
and five alternate judges—a small number, since this court was set up to 
deal only with cases of terrorism. Fifteen judges and eight alternates 
were to be nominated according to the draft of the International Associ- 
ation of Penal Law. In the draft statute of the Commission francaise 
du droit commun international, which met in 1948, eighteen judges were 
provided.®® Qualifications for election should in general be those stated 
in Article 2 of the Statute of the International Court of Justice.®' It 
would be desirable to give equal weight to knowledge of criminal law and of 
international law in view of the complexity of the problems of both these 
systems which would be likely to arise within the court’s jurisdiction.® 


58 The International Association of Penal Law studied at length what would be the 
impact of extreme pressure of business upon an international criminal court and offered 
some interesting solutions in a draft statute. If the number of judges were insufficient 
to man all the divisions, vacancies could be filled by drawing of lots from an electoral 
list of members of the international criminal court, such as is provided for the Inter- 
national Court of Justice in Art. VII of its Statute. See International Association of 
Penal Law, Draft Statute for an International Criminal Court, Arts. 13, 14 and 36, 
and report. See also V. V. Pella, La criminalité collective des Etats, pp. 284-285, and 
Art. 43, Annex No. 1 for the creation of an international criminal court, in documents 
on the crime of genocide prepared by the Secretariat of the United Nations, Doc. E/447, 
June 26, 1947. 

59 Of historical interest is a suggestion of the Advisory Committee of Jurists of 1920 
to the League of Nations for the creation of a High Court of International Justice 
competent to try crimes constituting a breach of international public order or against 
the universal law of nations, and providing that this court should be composed of one 
member for each state, to be chosen by the group of delegates of each state to the Court 
of Arbitration. See Report of the Proceedings of the Advisory Committee of Jurists, 
1920, p. 748. 

60 See Revue internationale de Droit pénal, 1948, Nos. 3 and 4. 

61 In order to insure the international independence and the authority of the judges, 
the electoral body should be composed of representatives of most of the members of 
the international community. Therefore any system restricting the right to elect judges 
to a limited number of Powers, such as appears in the draft of a Convention for the 
Establishment of a United Nations Joint Court, approved on Sept. 24, 1944, by the 
United Nations War Crimes Commission, should be rejected. Of course, direct appoint- 
ment of the judges by governments, as provided in the charters of the Niirnberg and 
Tokyo Tribunals must equally be rejected. 

62 Specialists in international criminal law were to be appointed according to the 
drafts of the International Association of Penal Law (Art. 2), and of the Commission 
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Appointment might well be for nine years, as in the case of the judges of 
the International Court of Justice. Election of judges should be by the 
United Nations General Assembly and Security Council in the same manner 
as Articles 4 to 12 of the Statute of the International Court of Justice 
prescribed.** It is true that the Convention of 1937 made the Permanent 
Court of International Justice, as opposed to the League of Nations As- 
sembly and Council, responsible for the election of judges to the tribunal 
it contemplated. But this deviation was made in order to satisfy certain 
states which did not wish to see the latter linked to the League.** In the 
draft of the Commission francaise du droit commun international it was 
provided that the judges should be elected by the General Assembly and 
the Security Council from a list of candidates made up from twelve nomi- 
nations by the Secretariat and two by every Member of the United Nations. 
By giving this right of nomination of candidates to the Secretary General, 
it was probably intended to enlarge the basis of appointment of the judges 
beyond the national interests of states. 


5. The Seat of the Court and its Registry 


It is thought that the seat of the court ought to be at The Hague but 
that the possibility of its sitting elsewhere on occasion should not be ex- 
cluded; for, apart from the happy augury of the home of the International 
Criminal Court, the choice of The Hague, besides permitting close relations 
between the judges of the two tribunals, would allow the assignment to the 
Registry of the International Court of Justice of comparable functions 
in relation to the criminal court. This would be both a simple and an 
economical arrangement.® 


6. Should an International Public Prosecutor’s Department be Set Up? 


The setting up of an international public prosecutor’s department would 
materially contribute to the effective functioning of an international criminal 
court.°° The First Congress of the International Association of Penal 


francaise du Droit commun international (Art. 4). Professor Kelsen provided in his 
draft (Art. 4) ‘‘twenty-four members, seventeen members being experts in inter- 
national law, seven members experts in criminal law.’’ See Kelsen, Peace Through 
Law, Appendix. 

63 See a similar system in the draft of the International Association of Penal Law 
(Arts. 4-6). 

64 See also remarks by Sir John Fischer Williams and observations by Judge 
Basdevant and the writer in Acts of the Conference, League of Nations Doc. C.94.M.47. 
1938.V., pp. 124, 163. 

85 For these reasons the Conference of 1937 selected The Hague as the seat of an 
international criminal court and provided that the Registry would be incorporated 
with that of the Permanent Court of International Justice. See Arts. 4 and 13 of the 
Convention. 

86 See V. V. Pella, La criminalité collective des Etats, ‘‘Organisation d’un Ministére 
public international,’’ 1925, pp. 287 ff. 
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Law discussed the question in 1926.°7 Some of the functions of such a 
department are indicated in the Charter of the Niirnberg Tribunal.** The 
French draft convention on genocide, submitted to the United Nations in 
February, 1948, envisaged such a department.®® However, if a scheme 
similar to that of the 1937 Convention were adopted, such a department 
would not be necessary. 


7. Institution of Proceedings 


As concerns proceedings against states—assuming, of course, the ac- 
ceptance of the principle of the criminal responsibility of states—the Se- 
curity Council alone should be empowered to institute such proceedings. 
But states must also be permitted to institute such proceedings in relation 
to the exercise of the right of self-defense, individual or collective, pro- 
vided by Article 51 of the Charter of the United Nations.”° 

Three methods of proceeding against individuals are possible. First, 
states could be empowered to institute proceedings against individuals 
directly. This system was adopted in the 1937 Convention for the Crea- 
tion of an International Criminal Court, and is implicit in Article 6 of the 
Genocide Convention, whereby a state may summon offenders before the 
international criminal court when it has accepted the jurisdiction of this 
court. 

Alternatively, an appropriate organ of the United Nations could under- 
take the function as intermediary. The second system was envisaged in 
the Draft No. 1 annexed to documents on genocide prepared by the Secre- 
tary General of the United Nations. Accordingly, every state, under 
conditions provided in the convention, was to be able to request the Eco- 
nomic and Social Council to bring the accused before the international 
court. If the Council agreed, it would nominate persons in charge of the 
prosecutions. It was also suggested that the Security Council should de- 
cide on such questions, and it was therefore left to the conference or the 
organ of the United Nations in charge of drafting a convention for the 
creation of an international criminal court to choose between the two 
Councils.* In that case, states accepting the jurisdiction of the court 
could refer charges and the evidence in support of them to that organ. 
It is felt that the appropriate organ would be the Security Council, which 
is best qualified to deal with cases of crimes against the peace, war crimes 


67 See Voeu No. 7 of the Resolution, Acts of the Congress, p. 364. 

68 See in the Charter annexed to the London Agreement of Aug. 8, 1945, duties of the 
General Prosecutors (Art. 15), and similar provisions in the Tokyo Charter of Jan. 19, 
1946. 

69 U. N. Doc. E/623/Add.1, Feb. 5, 1948, Arts. 5 and 6. 

70 See also Arts. 20 and 26 of the Draft Statute of the International Association of 
Penal Law. 

71 See U. N. Doc. E/447, June 26, 1947, Art. 2, p. 67. 
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and allied offenses, and offenses not amounting to crimes against the peace 
but prejudicing good international relations. In other cases, in particular 
those of crimes against humanity, the Economie and Social Council would 
be the proper intermediary; or a special organ of either of the two Coun- 
cils, or of both, could be created for the same purpose. In any event it 
is thought that the principle of freedom to prosecute ought to prevail. 

A third alternative would be to invest the international public prose- 
eutor’s department with the duties of preliminary inquiry into charges 
and their preferment before the court.”” 


8. Procedure 


It is thought that it would not be difficult to draw a distinction between 
procedure in cases where states are defendants and those in which indi- 
viduals are arraigned. If it is not as yet possible to secure agreement on 
the question of the criminal responsibility of states, it would in any case 
be desirable to take a first step and draw up rules for the prosecution and 
conviction of individuals. For purposes of preliminary examination and 
marshaling of evidence the competent organ of the United Nations could 
well establish ad hoc commissions.** The court ought not to try indi- 
viduals unless they are arraigned before it, nor try them for offenses other 
than those charged.** And it ought, equally, to put an end to proceedings 
after the withdrawal of charges on the part of the competent organ of 
the United Nations. 

The right of defense, including such questions as the choice of counsel 
and free legal aid, ought to be the subject of precise rules.*° Equally, 
any person arraigned before the international court should receive a copy 
of the charges reasonably in advance of the hearing. The indictment as 
well as the record of the proceedings ought to be translated into the de- 
fendant’s own language. The court should decide whether or not indi- 
vidual defendants should be left at liberty and fix the conditions of their 


72 See further details of the functioning of this system in Arts. 11-16 of the Draft 
International Convention on Crimes against Humanity, drafted by the Commission 
frangaise du droit commun international, Revue internationale de Droit pénal, 1948, 
Nos. 3-4, pp. 382 ff. 

73 See Art. 40 of the draft of the International Association of Penal Law. 

74 See Art. 27 of the 1937 Convention for the Creation of an International Criminal 
Court. 

75 See Art. 29 of the Convention quoted above. On the proposal of MM. Ricardo 
Alfaro and Georges Scelle, the International Law Commission at its meeting of May 
26, 1949, recognized the international value of the right of defense of all accused 
persons. U. N. Doc. C/CN.4/SR.28, pp. 14-17. See also Manfred Simon, Mémoire 
relatif a la Convention des Droits de |’Homme et au Droit pénal international, August, 
1949, to the International Association of Penal Law. The author properly stressed that 
the right to be defended on an international plane as well as on a national plane is more 
than a procedural guarantee. It is a fundamental principle of justice and a basic 
human right. 
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bail.’® In this connection it is to be noted that Article 31 of the Conven- 
tion of 1947 stipulated that the state within whose territory the court was 
sitting should furnish appropriate premises and personnel for the reten- 
tion of accused persons in custody.’? The calling of witnesses and experts 
could be left to the parties, subject to the power of the court to elect either 
to hear or not to hear them; ** but a person ought not to be heard in testi- 
mony in the absence of either counsel for the defendant or the representa- 
tive of the organ of the United Nations instituting the proceedings.*® All 
the drafts, incidentally, provide for public hearings, though the Convention 
of 1937 empowered the court to sit in camera at its discretion, but it should 
sit in private in order to consider its judgments. All judgments should 
be reasoned and delivered in publie session by the presiding magistrate. 
The publication of dissenting opinions was not allowed in the Convention 
of 1937. 

The Convention of 1937 empowered the tribunal which it set up to make 
confiscation or restitution and to give verdicts of damages. It cannot be 
too strongly emphasized that any future court should be empowered also 
to pronounce upon the guilt of a defendant in declaratory fashion without 
imposing any penalty; *° for in some eases such a declaratory judgment 
would satisfy a sentiment that justice has been outraged without raising 
serious problems as to how sentence could be carried out. 


9. Appeals, Execution of Judgments and the Prerogative of Clemency 


There should be, it is thought, no right of appeal from the decisions of 
an international criminal court save by way of application for revision.* 
Judgments should be communicated to the Security Council, the body 
charged with the duty of taking measures for the execution of sentences 
and measures of safeguard against states; ** but this would necessitate an 
amendment of the Charter of the United Nations, since the measures that 
instrument already provides for are measures of restraint rather than 
punitive measures. 


76 See Art. 31 of the 1937 Convention for the Creation of an International Criminal 
Court. 

77 See also Art. 46 of the draft of the International Association of Penal Law. 

78 Art. £6 of the 1926 draft of the International Law Association, and Art. 47, of 
the 1928 draft of the International Association of Penal Law both provided for the 
right of the court to require from states the communication of all documents whose 
exhibition would be ef assistance in the trial, and to call all witnesses except chiefs of 
state, as well as all experts, such as military experts, diplomats, scientists, ete. 

79 See also Art. 44 of the draft of the International Association of Penal Law, and 
Art. 34 of the 1937 Convention. 

80 Art. 22 of the draft of the International Law Association, and Art. 62 of the draft 
of the International Association of Penal Law. 

81 See Art. 64 of the draft of the International Association of Penal Law and Art. 43 
of the 1937 Convention. 

82 See Art. 68 of the draft of the International Association of Penal Law. 
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The problem of execution of sentences imposed on individuals is a 
wholly different one. It could be solved by entrusting the execution of 
sentences or measures of safeguard involving deprivation of liberty to a 
state designated by the court and consenting to undertake the task. The 
state seising the appropriate organ of the United Nations with a particular 
case ought possibly not to be able to refuse its consent in this regard. The 
authors of the Convention of 1937, it is to be noted, considered it necessary 
to make a stipulation to this end in order to exclude the escape of a con- 
victed person from all punishment by reason of the unwillingness of any 
state to see the sentence carried out.** This arrangement is open to 
criticism. Impartiality ought to be the keynote not only of trial but also 
of punishment or measures of safeguard. For this reason Article 70 of the 
draft of the International Association of Penal Law provided for the ex- 
clusion of both the prosecuting state and that of which the defendant was 
a national from responsibility for the carrying out of sentences. 

There is also the question of the death penalty. The state designated 
by the court to carry out a sentence of death ought to be entitled to substi- 
tute therefor the maximum sentence of imprisonment prescribed by its own 
law if the latter makes no provision for capital punishment.** 

In order to give the necessary flexibility to the international repression 
of international crimes, the Security Council or another designated organ 
should be empowered at any time to suspend or remit wholly or in part 
any sentence or measure of safeguard imposed upon an individual. A 
prerogative of clemency should be made applicable to individual offenders. 
It could be exercised by the state carrying out a sentence, in the absence 
of objection from the appropriate organ of the United Nations within some 
such period as one month.** 


CoNCLUSION 


It is impossible to conclude this survey without emphasizing that the 
setting up of an international criminal court requires to be undertaken 
with full realization of the impact of the complexities of the present world 
situation upon that task. The contemporary world is one in which science 
has largely abolished physical distances, but in which moral barriers tend 
to become increasingly difficult to cross.** It is this circumstance which 
impels many jurists to adopt an attitude of ‘‘cautious reserve’’ lest de- 


83 See Art. 40 of the 1937 Convention. 

84 Art. 37 of the draft of the International Association of Penal Law provided that 
the international penal court, however, should not have to condemn anyone to death. 

85 See Art. 39 of Draft No. 1 for the creation of an international criminal court, 
U. N. Doc. E/447, June 26, 1947, and Donnedieu de Vabres, Rapport sur l’organisation 
d’une juridiction pénale internationale, Institute of International Law, Brussels, 1948, 
p. 6. 

86 See J. M. Yepes, ‘‘Les accords régionaux et le droit international,’’ Recueil des 
Cours de l’Académie de Droit International de La Haye, Vol. 71 (1947), pp. 238 ff. 
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velopments in international law should prejudice the freedom of action— 
or reaction—of the states to which they belong. This reserve is the prin- 
cipal source of the resistance with which the idea of setting up an inter- 
national court meets, whether such resistance takes the form of legal 
dogmatism or infinite delay. Moreover, it must be recognized that some 
considerable scepticism as to the value of law in international life prevails 
today. The belief that law is the creature of force, too, is widely held and 
can only serve to increase the actual uncertainties of the rule of law.** But 
the present writer holds that Mr. James T. Shotwell has well said: 


No greater mistake could be made than to conclude from this tragic 
page of history . . . that international law is no longer important or 
valid. On the contrary, it must be strengthened and reformed as the 
safeguard for those stable relations between nations which are neces- 
sary for their prosperity.*® 


It ought also to be stated in conclusion that the new branch of law which 
international penal law constitutes is as yet little known even to many 
lawyers. As Assistant Secretary of State Ernest A. Gross said in an ad- 
dress in Washington on July 27, 1949, to the United Nations League of 
Lawyers, the conception of international criminal law in the mind of the 
average lawyer—and indeed in the mind of the above-average lawyer— 
is shrouded in considerable confusion and uncertainty. And what is 
not clear is very often not liked. So international penal law provokes 
a certain distrust as well as curiosity. The number of those active in the 
field, as compared with the great numbers of lawyers who take practical 
or theoretical interest in publie law, private law and economic law, is still 
very small. When in 1919 the present writer elaborated a draft scheme 
of an inter-State criminal law, very few had any confidence in its possi- 
bilities for the preservation of peace. And even though during the follow- 
ing years jurists of repute and important international organizations came 
gradually to accept the idea of such a law, it needed, however, the horrors 
which led to the Niirnberg and Tokyo Trials a quarter of a century later 
to produce a fuller literature of the new branch of law. The Niirnberg 
Trial, which has been aptly described as ‘‘a dramatic application of rules 
of international law to individual and corporate criminals,’’ *® and which 
influenced ‘‘not only governmental and diplomatic problems but at the 
same time also international law, criminal law and morality,’’ °° should 
surely have been more than merely another page of history. It should 


87 In connection with these questions, see an interesting article by Yuen-li Liang in 
Tulane Law Review, Vol. XXII (March, 1948), No. 3, p. 378. 

88 The Great Decision, p. 227. 

89 See A. H. Feller, ‘‘We Move, Slowly, Toward World Law,’’ The New York Times 
Magazine, June 5, 1949, p. 37. 

90 See Bloeq-Mascart, ‘‘ La loi internationale ad Nuremberg,’’ Le Monde francais, Vol. 
IV (1946), p. 27. 
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have been the source of new institutions, not merely the end of a story 
but a first step on the difficult path leading to the protection of peace 
through criminal law. The vital opportunity of the cessation of hostilities 
with the Axis Powers, with all its possibilities for rapid and important 
advances in international life, should have been seized. Haste should 
have been made to take advantage of the peaceful intentions of peoples. 
Or at least advantage should have been taken of the opportunity the 
Nurnberg Judgment gave, as was indeed attempted by President Truman 
and the Secretary General of the United Nations in October, 1946. The 
former regarded the Charter of the Tribunal as pointing the way in which 
we can seek agreement with some chance of success, whilst Mr. Lie de- 
clared that it was vital to incorporate the principles applied by the Niirn- 
berg Tribunal into the code of international law as soon as possible. With 
this lead, the United Nations General Assembly, by the resolution of De- 
cember 11, 1946, unanimously recognized the importance of the task and 
the necessity of achieving it. 

It is four years since the General Assembly thus spoke in terms of the 
first importance of the question and of the urgeney of the task. But al- 
ready criticisms tending to throw doubt on even the moral value of the 
Nurnberg and Tokyo Judgments are to be heard in some circles. Since 
the United Nations are having such great difficulty in investing the prin- 
ciples on which those judgments are based with an application to the 
future and a permanent value, the consonance of these principles with law, 
justice and international morality is being questioned. Thus, in criticizing 
the decisions of certain tribunals set up by the occupation authorities and 
demanding their revision, Mr. Karl Arnold, Prime Minister of Rhine- 
Westphalia, declared on July 25, 1949, that the revival of international 
law which was to have been based on the Niirnberg Judgment, had come 
to a complete stop.*! In this domain time is like rust: slowly it produces 
ruin. If the International Law Commission makes no effort to recover 
the four lost years, the Niirnberg and Tokyo Judgments will indeed remain 
mere pages of history. 

The question today is whether to rest content in the international sphere 
with a primitive criminal law such as existed at the beginnings of human 
society or whether, on the contrary, punishment should be confided to an 
international court.®? If at the present time the rules of international law 
indeed embrace only a small portion of the domain of international rela- 
tions, and if the aim should be to extend this system ‘‘until its content 
approximates to that of national legal systems,’’ ** there can be no doubt 
but that one of the most urgent steps to be taken is the constitution of a 


91 See Le Monde, July 26, 1949. 

92 See a suggestive statement by Prof. Thomas Givanovitch, at the First International 
Congress of Penal Law, Acts of the Congress, p. 575. 

93 See A. H. Feller, loc. cit., p. 10. 
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system of international criminal justice endowed with all necessary flexi- 
bility. With an acute sense of international reality Mr. Ernest A. Gross 
has thus declared that, without an international criminal law, ‘‘real prog- 
ress in international peace and security is impossible.’’®* The writer 
would add to this statement an assertion that in many cases international 
criminal law can achieve nothing unless there be an international court 
to apply it. And he would close by reiterating that an international 
criminal tribunal charged with the implementation of the solidarity of 
rights and duties existing between nations—‘‘members of the same com- 
plex which is mankind’’ ** is more desirable today than it ever was before. 

94 Address on the ‘‘ Progress of International Criminal Law under the United Nations,’’ 


delivered in Washington on July 27, 1949, to the United Nations League of Lawyers. 
95 Carton de Wiart, ‘‘Grands criminels de guerre,’’ Le Soir, May 29, 1946. 
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MAINSPRINGS OF CHINESE COMMUNIST FOREIGN POLICY 


By H. ArtTHUR STEINER 


Professor of Political Science, University of California at Los Angeles * 


I. THe ROLE or THE CHINESE COMMUNIST PARTY 


With the proclamation on October 1, 1949, of the establishment of the 
Central People’s Government of the People’s Republie of China, Chinese 
Communism formally passed into its constitutional phase.t Prior to that 
date, the Chinese Communist Party had been the only political organiza- 
tion exercising authority throughout all of the territories held by Com- 
munist armed forces; thereafter, to all external appearances, it became 
but one of several political parties and groups participating in the coali- 
tion government of the ‘‘people’s democratic dictatorship.’’ Nevertheless, 
the new constitutional facade does not alter the political realities in Com- 
munist China. Policies and attitudes formulated by the Chinese Com- 
munist Party in the pre-constitutional phase have survived the transition 
without noticeable modification. In fact, the Chinese People’s Political 
Consultative Conference which adopted the new constitutional forms and 
which will function as the highest legislative organ of Communist China 
until an All-China People’s Congress comes into being,’ traces its origins 
to a resolution of the Central Committee of the Chinese Communist Party ; * 
its membership was largely determined by the Communist Party; and the 
constitutional forms which it endorsed corresponded in every essential 
particular with the previously announced policies and intentions of the 
Chinese Communist Party leadership. Moreover, the ‘‘common program”’ 
adopted by the Chinese People’s Political Consultative Conference on 
September 29, 1949,‘ incorporates,. without modification, the ‘‘minimum 
program’’ of the Chinese Communist Party as developed over a period of 


* The research on which this paper is based was supported by grants from the Social 
Science Research Council, the United States Educational Foundation in China, and the 
Committee on Research (Southern Section) of the University of California. 

1 For the full text of Mao Tse-tung’s proclamation, see China Digest (Hongkong), 
Vol. 7, No. 1 (Oct. 5, 1949), p. 2. A complete documentation in English of the pro- 
ceedings and decisions of the Chinese People’s Political Consultative Conference held in 
Peking (renamed from Peip’ing), Sept. 21-Oct. 1, 1949, will be found in the China 
Digest issues of Oct. 5 and 19, 1949. 

2See Chapter 3 of the Organic Law of the Chinese People’s Political Consultative 
Conference, adopted Sept. 27, 1949. China Digest, Vol. 7, No. 2 (Oct. 19, 1949), pp. 
17-18. 

3 Slogans for the commemoration of May Day, 1948, broadeast by the official Chinese 
Communist North Shensi Radio, April 30, 1948. 

4 Full text in China Digest, Supp. to Vol. 7, No. 1, pp. 3-9. 
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years in the writings of Mao Tse-tung * and the resolutions of the Chinese 
Communist Party. In accepting the ‘‘common program,’”’ the Chinese 
Communist Party simultaneously announced its firm attachment to its 
own ‘‘maximum program’’ which calls for the eventual Communization 
of China according to the teachings of Marxism-Leninism.’ For the pres- 
ent, it proposes to work within a coalition framework until the necessary 
pre-conditions for the realization of its maximum program have been 
created. Chinese Communism is therefore a continuum, which utilizes a 
succession of appropriate constitutional methods according to the neces- 
sities of the existing revolutionary situation. 

Under these circumstances, a special semantics must be employed to 
ascertain the true character of existing relationships between the Chinese 
Communist ‘‘party’’ and the Central People’s ‘‘government.’’ What is 
ealled the ‘‘party’’ is in actuality the supreme ‘‘governmental authority’’; 
what is called the ‘‘government’’ is in actuality merely an ‘‘administrative 
organization’’ of lower degree created to implement the minimum program 
of the party during the present period of the ‘‘new democracy,’’ and 
organically incapable of controlling the ‘‘party’’ or of escaping its direc- 
tion and leadership. Mao Tse-tung has explicitly stated the necessity for 
the continuous leadership of the Chinese Communist Party within any form 
of revolutionary coalition or constitutional framework.’ The leading 


5 Mao’s principal ideological works include: Chung-kuo ko-ming yt chung-kuo kung- 
ch’an-tang (The Chinese Revolution and the Chinese Communist Party), Nov. 15, 1939; 
Hsin min-chu chu-i lun (On New Democracy), Jan. 19, 1940; Lun lien-ho cheng-fu 
(On Coalition Government), April 24, 1945; Mu-ch’ien hsing-shih ho wo-men tt jen-wu 
(The Present Situation and Our Tasks), Dec. 25, 1947; and, most recently, Lun jen- 
min min-chu chuan-cheng (On the People’s Democratic Dictatorship), June 30, 1949, 
an English translation of which appeared in For a Lasting Peace, for a People’s 
Democracy! (Bucharest), July 15, 1949, p. 5, under the title: ‘‘The Dictatorship of 
People’s Democracy.’’ 

6 A formal ideological declaration was adopted by the Seventh Congress of the Chinese 
Communist Party on June 11, 1945, in the form of a ‘‘general introduction’’ to the 
revised Party constitution; see the translation by the present writer in Congressional 
Record, Vol. 95, No. 134 (July 26, 1949), Appendix, pp. A4993-A4997. 

7 See the major address by Liu Shao-chi, vice chairman of the new Central People’s 
Government and vice chairman of the Politburo of the Chinese Communist Party, before 
the CPPCC on Sept. 21, 1949: ‘‘China Enters the Era of People’s Democracy,’’ China 
Digest, Vol. 7, No. 1, pp. 6-7. 

8 As early as Nov. 15, 1939, Mao Tse-tung made it clear that ‘‘the leadership of this 

. revolutionary task rests upon the shoulders of the political party of the Chinese 
proletariat—the Communist Party—and without the leadership of the Chinese Com- 
munist Party, no revolution can succeed.’’ The Chinese Revolution and the Chinese 
Communist Party, Part II (G). The same theme was later developed to define the 
role of the Party within a united front coalition: ‘‘ Without the broadest united front, 
comprising the overwhelming majority of the whole national population, the victory of 
China’s new democratic revolution is impossible. But this is not all. This united front 
must also be under the firm leadership of the Chinese Communist Party. Without the 
firm leadership of the Chinese Communist Party, no revolutionary united front can be 
victorious.’’ The Present Situation and Our Tasks, Part VII. 
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personalities of the Chinese Communist Party hold the key positions within 
the Central People’s Government: Mao Tse-tung, chairman of the party, 
is also the chairman of the Central People’s Government; and Chou En-lai, 
a member of the Politburo of the party, is the Premier and Foreign Minis- 
ter. The ‘‘minimum program”’ of the Party is the ‘‘common program”’ of 
the participating parties and groups. Finally, the Chinese Communist 
Party has accumulated an extensive practical governmental experience 
dating from the establishment of the Chinese Soviet Republic in 1931. 
The policies and perspectives evolved in the course of that experience are 
completely absorbed by the new People’s Republie of China. The main- 
springs of Chinese Communist foreign policy therefore flow from the Party 
and not from the Government which is only its instrument. Although this 
attribution to a political party of the capacity to maintain a ‘‘foreign 
policy’’ may do violence to the traditional concepts of international law, 
any other approach would be unrealistic and illusory. 

Foreign policy in Communist China is a conscious instrument of social 
revolution, inseparably linked to the ideological perspectives of Marxism- 
Leninism. From the doctrinal point of view 


The Chinese Communist Party is based on the principles of Marxism- 
Leninism. . . . [It] is based on the dialectical and historical mate- 
rialism of Marx. . . . The task of the Chinese Communist Party will 
be to struggle, by necessary steps and according to the requirements of 
China’s social and economic development and the will of her people, 
for the realization of Socialism and Communism.°® 


The Party firmly adheres to the belief that its doctrines are derived from 
the immutable premises and assumptions of Marxism-Leninism, and that 
its political tactics, techniques and working methods at any given moment 
are developed with absolute fidelity to that framework of thoughts and 
ideas. This belief motivates Chinese Communist leaders who are no 
longer the impatient visionaries of 1921 but the hard-headed, experienced 
political administrators of 1950 who have built up and seasoned an im- 
pressive political apparatus. They have hammered out a hard core of 
doctrine to sustain their propaganda and to guide them in the solution of 
the perplexing problems of a practical order that arise over a broad front. 

We need no longer wait for the ‘‘dust to settle’? to have a complete 
understanding of the basic principles underlying the policies and attitudes 


of the Chinese Communist Party in the field of foreign affairs. Doctrine 


9 General Introduction to the Party Constitution, loc. cit., note 6, ante. ‘‘Socialism’’ 
and ‘‘Communism’”’ are doctrinal conceptions to be read in accordance with the current 
Marxist-Leninist view. ‘‘Socialism,’’ according to Stalin, is the ‘‘first or lower phase 
of Communism.’’ Report on the Draft of the U.S.S.R. Constitution, in A. Y. Vyshinsky, 
The Law of the Soviet State (Babb. trans., New York, 1948), p. 135. This view is 
faithfully mirrored in the literature of Chinese Communism where, however, Mao Tse- 
tung has developed the concept of ‘‘new democracy’’ as a necessary transition to the 
subsequent sequence: Socialism-Communism. 
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and recent practice point very clearly to the position of the Party leader- 
ship on such questions as: (1) the status of pre-revolutionary treaties be- 
tween China and foreign Powers; (2) the conditions an which diplomatic 
relations will be established with other states; (3) the treatment of foreign 
nationals and properties in China; (4) the relations between Communist 
China and revolutionary movements in other Asiatic countries; and (5) 
policies to be followed with respect to particular foreign countries, such as 
the United States and the Soviet Union. They also throw light on the 
much debated question whether Sino-Soviet relations will founder on the 
rocks of ‘‘Titoism.’’ 


Il. FUNDAMENTAL DoctTRINES AFFECTING FOREIGN POLICY 
Doctrinal Emphasis 


Chinese Communism has a stern doctrinal core. This does not preclude 
the possibility that Chinese Communism will undergo progressive modifica- 
tions of technique and substantive content as the movement proceeds from 
the stage of militant revolutionary action to a more stabilized constitu- 
tionalism of the ‘‘new democracy,’’ now re-interpreted as the ‘‘people’s 
democratic dictatorship.’’*° These and other modifications are integral 
features of the dialectical method of Marxism-Leninism, which carefully 
avoids commitment to inflexible tactics. Therefore, the apparent devia- 
tions and modifications likely to accompany the practices of Chinese 
Communism in a new phase of its experience should not be interpreted as 
reflecting the diminished enthusiasm of the Chinese Communist Party for 
the doctrines that brought it to power or as entailing the substitution of 
other principles for those now derived from Marxism-Leninism. 

On the contrary, the principles of Chinese Communism have steadily 
evolved with an eye to the special problems of China, but within a cohesive 


10 In the ‘‘new democratic’’ phase of the revolution, the Chinese Communists intend 
to function politically on the basis of a ‘‘coalition’’ of all anti-Kuomintang, anti 
‘‘reactionary’’ revolutionary elements; while, from the economic point of view, the 
national economy will combine state and private ownership under a planned economy. 
This theme recurs throughout the works cited in note 5, ante. The cqncept of the 
‘“neople’s democratic dictatorship’’ is more specifically concerned with the definition 
and political treatment of the ‘‘reactionaries’’ over whom a dictatorship is to be main- 
tained by the ‘‘people.’’ This produces an important principle of Communist law, in 
which a distinction is made between ‘‘people’’ and ‘‘citizens.’’ In his report of 
Sept. 22, 1949, on the ‘‘common program’’ under consideration by the CPPCC, Chou 
En-lai remarked: ‘‘ There is a difference between ‘people’ and ‘citizen.’ ‘People’ mean 
the working class, the peasantry, the petty bourgeoisie, the national bourgeoisie and 
certain [other] patriotic democratic elements. ... [The remaining, reactionary ele- 
ments] are not within the category of ‘people’ but are ‘citizens’ of China. For the 
time being they cannot enjoy the rights of the people but they have to observe the 
obligations of citizens. This is the People’s Democratic Dictatorship.’’ This distince- 
tion may possibly be extrapolated to establish a basis for the discriminatory treatment 
of at least certain foreign nationals in Communist China. 
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Marxist-Leninist framework. A remarkable inner consistency has been 
achieved in the doctrinal expositions and clarifications of Mao Tse-tung, 
as well as in the writings of Chu Teh (the military Commander-in-Chief), 
Liu Shao-chi (Vice Chairman of the Politburo and of the People’s Revolu- 
tionary Military Committee), Lu Ting-yi (Editor-in-Chief Emancipa- 
tion Daily and Chief of the Party Propaganda Department), Jen Pi-shih 
(a leading member of the Central Committee and Politburo), and other 
representative figures. At the same time, the flexible Party doctrine has 
succeeded in explaining and justifying such major reorientations of policy 
as the change from collaboration with the Kuomintang (1923-1927), to 
opposition to the Kuomintang (1927-1937), to collaboration within an anti- 
Japanese united front (1937-1945), and to militant civil war against the 
Kuomintang in the most recent period (1946-1949). 

Marxist-Leninist doctrine provides a blueprint for action over the 
whole range of political, economic, social and cultural policies. On the 
basis of an analysis of the nature of the class struggle under varying con- 
ditions, it determines the relationship of Chinese Communism to Com- 
munism in other countries, to other national revolutionary movements, and 
to capitalist countries; it defines the phases through which the proletarian 
revolution in China must evolve before reaching its goal, and formulates 
tactics suitable for each phase of the struggle; and it controls the social 
changes which must be wrought in the fabrie of Chinese society before 
the revolution can be fully completed. The present attitudes of Chinese 
Communist leaders are entirely faithful to the plans and calculations of a 
decade ago, even though the political environment was then entirely 
different. 

, To Chinese Communists, doctrine is inseparable from practice. This is a 
necessary consequence of the dialectical method. The Communist rank 
and file is regularly warned of the essential and intrinsic importance of the 
doctrinal approach to the solution of all problems. Ten years ago, Mao 
T'se-tung wrote: 


The Communist outlook is the outcome of the whole ideological de- 
velopment of the world bourgeois period, and Communism is, at the 
same time, a new kind of social system. The Communist ideological 
system and social system is different from any other; it is the most 
significant ideological and social system of any; it is the most com- 


prehensive, the most progressive, the most revolutionary. : . 


Again, with victory in sight late in 1948, Mao warned that the Chinese 
Communist Party must always base its actions upon a conscious doctrine: 


11 On New Democracy, p. 79. The reference is to the translation given in Appendix 
B to the Report of Subcommittee No. 5 of the Committee on Foreign Affairs, House of 
Representatives, on the Strategy and Tactics of World Communism, Supp. III(C): 
Communism in China, 81st Cong., 1st Sess., House Doe. No. 154—Pt. 3 (Washington, 
1949), pp. 67-91. 


“ft 
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To carry out a revolution there must be a revolutionary party, a 
party of the new type on the model of the Party of Lenin and Stalin. 
The working class and the people as a whole cannot be successfully 
led in their struggle against imperialism and its lackeys without such 
a revolutionary party based on the ideological, organizational and 
theoretical principles of Marxism-Leninism and guided by the all- 
powerful ideas of Marx, Engels, Lenin and Stalin. . . 


Whatever the Communist strategy or tactic of the moment, it is always 
closely related to the requirements of a doctrine which is rigid in spirit 
but flexible in practice. Marxism-Leninism is understood to be a system 
of substantive conclusions, but one which incorporates its special dialecti- 
eal epistemology. Mao Tse-tung has acknowledged some practical limita- 
tions on the method. ‘‘The field of natural science,’’ he wrote in 1940, 
remains ‘‘generally and temporarily occupied by bourgeois thought.’’ 
But in the field of the social sciences—in philosophy, politics, economics, 
military science, historical science, literature and the arts—Marxism- 
Leninism ‘‘has won . . . the most important vantage points and has served 
to carry through a great transformation.’’?* In the approach to problems 
of international relations, dialectical method rejects the traditional view- 
point of statesmen and scholars which derives from ‘‘bourgeois,’’ Western 
conceptions of international law and diplomatic practice. Instead, all 
questions of international law and foreign policy must be examined de 
novo, and traditional legal abstractions must yield before the urgent im- 
peratives of the social revolution. This is a cardinal principle of Chinese 
Communism. It produces, to Western eyes, a seemingly irrational, topsy- 
turvy, cart-before-horse view of world affairs; but this is precisely what 
is sought." 


Nationalism and Internationalism 


During the phase of the ‘‘new democracy,’’ Communist China sounds 
an extremely nationalistic note. For China herself, all restrictions on the 
full sovereignty and independence of the nation must be rejected, and the 
unlimited jurisdiction of the revolutionary state must extend to all parts 
of the territory of China. The nationalistic principle consciously extends 
beyond China to endorse and support any other properly led national 


12 “*Revolutionary Forces of the World Rally to Combat Imperialist Aggression,’’ 
written to commemorate the thirty-first anniversary of the October Revolution and pub- 
lished in For a Lasting Peace, For a People’s Democracy! (Nov. 1, 1948.) 

13 On New Democracy, pp. 85-86. 

14 For this reason, Consul General John M. Cabot’s coldly logical refutation of Chinese 
Communist charges of American imperialism misfired completely. See ‘‘An American 
Answer to Chinese Communist Propaganda,’’ originally delivered to the American Uni- 
versity Club in Shanghai, Jan. 26, 1949, and reprinted in Department of State Bulletin, 
Vol. 20, No. 502 (Feb. 13, 1949), pp. 179-183. 
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independence movement which has as its objective the overthrow of foreign 
imperialism. This position has been clearly stated in a major doctrinal 
analysis of the subject by a leading Chinese Communist political per- 
sonality, Liu Shao-chi: 


Communists must be the staunchest, most reliable and most able 
leaders in the movement for national liberation and independence of 
all oppressed nations; they must be the firmest defenders of the right- 
ful interests of their own nation; they must unconditionally aid the 
liberation movements of all the world’s oppressed nationalities, and 
certainly cannot conduct aggression on any other nation or oppress 
national minorities within the country.’° 


‘‘Proletarian internationalism,’’ however, must reject the bourgeois- 
nationalist concept of the nation, based on the profit-seeking and exploi- 
tive motive; instead, its view must ‘‘proceed from the fundamental in- 
terests of the masses of people of the given country and at the same time 
from the fundamental common interest of the masses of people of all na- 
tions.’’ Since aggression results from class exploitation, ‘‘the proletariat, 
who exploits no one and struggles for a social system without the exploita- 
tion of man by man, must oppose the oppression of one nation by another.’’ 
It necessarily follows that there is a ‘‘good’’ (1.e., proletarian) and a ‘‘bad’”’ 
(i.e., bourgeois) nationalism. According to Liu: 


The true patriotism of the masses of people of all countries and 
proletarian internationalism are not contradictory. They are mu- 
tually bound up together. True patriotism is warm love for one’s 
own motherland, own people, own language and literature, and the 
finest tradition of one’s own nation, handed down for thousands of 
years. This kind of patriotism is entirely distinct from pompous, 
selfish, anti-foreign bourgeois nationalism, and distinct from the nar- 
row closed door attitude, isolationist thinking, sectarianism, parochial- 
ism and other national prejudices of the small peasant, reflecting the 
backward patriarchal system. True patriotism respects the equality 
of other nationalities and at the same time hopes for the realization 
of the finest ideals of mankind within its own country. At the same 
time it advocates the warm unity of the peoples of all countries. 


15 ‘Qn Internationalism and Nationalism,’’ broadeast by North Shensi Radio, Nov. 
9, 1948; reprinted in China Digest, Vol. 5, No. 4 (Dec. 14, 1948), pp. 6-9. A variant 
text is given in For a Lasting Peace ..., June 1, 1949. All quotations in this section 
are taken from this article. Written before the Kuomintang will to resist had been 
fully broken, this article and a related one by Mao Tse-tung (note 12, ante) were 
apparently calculated to publicize the identity of interests between Chinese and Soviet 
Communists and to assure the Party faithful that no appeasement, no abatement of 
the revolutionary drive, was contemplated. 

Liu Shao-chi, one of Mao’s most trusted lieutenants, is a member of the Secretariat, 
Central Committee and Politburo (Vice Chairman) of the Chinese Communist Party; 
Vice Chairman of the Central People’s Government; chief architect of the revised Party 
Constitution of 1945; and honorary vice president of the All-China Federation of Labor, 
a leading Communist-front organization. 
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The proletarian concept of nationalism is not an end in itself, but a means 
to other ends: the defeat of imperialism, which clears the way to the new 
world order. This view of nationalism corresponds to tactical necessities 
of the revolution, providing a basis for the collaboration of the ‘‘national 
bourgeoisie’’ in colonial and semi-colonial countries with the forces of the 
proletarian revolution. Consequently, the ‘‘bourgeois’’ concept of nation- 
alism is not universally condemned: 


This kind of nationalism also has a certain objective historical 
progressive significance. Due to the fact that the national bourgeoisie 
of these regions has contradictions with imperialism in the first place, 
and contradictions with the backward feudal forces of these countries 
in the second place, and these feudal forces join with imperialism to 
restrict and damage the development of the national bourgeoisie, 
therefore the national bourgeoisie of these nations has its revolu- 
tionary nature in certain periods of history and to a certain extent. 
The nationalism of the bourgeoisie of these regions has a certain pro- 
gressive significance at the time when it mobilizes the masses of the 
people to rise against imperialism and the forces of feudalism. There- 
fore, the proletariat should cooperate with this kind of bourgeois 
nationalism. 


Arguing from the principle of necessary revolutionary action, Mao Tse- 
tung concludes that the ‘‘national bourgeoisie’’ of China ** can consistently 
cooperate with the Chinese Communist Party during the democratic coali- 
tion phase of the ‘‘new democracy,’’ and that at least certain of its ele- 
ments may be useful allies of the proletariat during the anti-imperialist 
phase of the struggle.’7 But a watchful eye must be maintained, and safe- 
guards established, to prevent the national bourgeoisie of colonial and 
semi-colonial countries from sabotaging the proletarian revolution.‘* What 


16 Mao Tse-tung divides the Chinese bourgeoisie into two categories: (1) the ‘‘com- 
pradore upper bourgeoisie’? whose links with ‘‘imperialists’’ and ‘‘bureaucratic cap- 
italists’’ make them enemies of the revolution; and (2) the ‘‘national bourgeoisie,’’ a 
potentially friendly force. The Chinese Revolution and the Chinese Communist Party, 
Pt. II (D) (ii). In On the People’s Democratic Dictatorship, Mao defines the rdle 
of the national bourgeoisie more sharply, indicating specific standards of conduct to be 
met if that class is to escape treatment as a ‘‘reactionary’’ group. 

17 Both works cited above. 

18 For a typical warning of the necessity for true Communist leadership of colonial 
revolutionary movements, to avoid the ‘‘treachery’’ of the colonial bourgeoisie, see 
the comment of one Sha Ping, ‘‘The Lesson from Events in Indonesia,’’ broadeast by 
North Shensi Radio, March 21, 1949: ‘‘The reactionary ruling classes of the [Indo- 
nesian} Republic dread the anti-imperialist strength of the people, of their own country 
and of the people of the world. Therefore they not only cannot shoulder the great 
cause of national liberation, but cannot preserve their ‘Republic’ from being destroyed 
by the Dutch aggressors. They have the same outlook as the Nehrus, Jinnahs, Luang 
Pibul Songgrams, Quirinos, Syngman Rhees and other feeble-minded bourgeoisie of 
the East. They deem that weak nations cannot attain liberation without relying on 
imperialism; then, even should they attein ‘independence,’ they can hardly exist without 
‘American aid.’ 
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might be termed a Marxist-Leninist concept of ‘‘collective security’’ ren- 
ders any menace of ‘‘ bourgeois-nationalist’’ treachery in one colonial revolu- 
tionary movement a menace to all others. The alliance with the ‘‘ national 
bourgeoisie’’ is subjected by Liu Shao-chi to the condition laid down by 
Lenin: ‘‘that the allies do not hinder us from educating and organizing 
the peasants and the broad masses of exploited people in the revolutionary 
spirit.’”’ 

Thus nationalism and internationalism find their place in the doctrines of 
Chinese Communism, always faithful to the Marxian dialectic. In ideo- 
logical content and practical application, they develop to serve the re- 
quirements of the proletarian revolution, to enlarge the bonds of interest 
between all revolutionary movements, and to propagate the crusade against 
imperialism. 


The Major Theses of Foreign Policy 


Out of the welter of Marxist-Leninist dialectic it becomes possible, with 
patience, to identify perhaps six major theses of the foreign policy of the 
Chinese Communist Party. All stem from the same basic doctrine; all are 
closely interrelated ; together they point to the ‘‘correct’’ solution for all 
of the problems of foreign policy that arise. Briefly, these six theses may 
be stated as follows: (1) ‘‘imperialism’’ is the greatest enemy of the 
Chinese people and the Chinese revolution; (2) the United States, the most 
advanced capitalist country and the ‘‘necessary’’ leader of the ‘‘world 
imperialist camp,’’ is by nature the major enemy among the nations of the 
world; (3) the Soviet Union, leader of the states of the ‘‘new democracy,’’ 
whose policies are necessarily antithetical to those of the United States, 
is the leader of the ‘‘world revolutionary front against imperialism,”’ 
and hence the chief friend of the Chinese people and the Chinese Com- 
munist Party; (4) China does not stand alone in her struggle against 
American ‘‘imperialism’’: while waging her own battle for ‘‘Chinese 
national liberation,’’ China must struggle in common with the ‘‘interna- 
tional united front’’ of all revolutionary and anti-imperialistie peoples; (5) 
the countries of the ‘‘international united front’’ must resist the counter- 
revolutionary policies of the ‘‘imperialistie states’’ by a political, economic 
and ideological counter-attack, waged in a militant, offensive spirit; and 
(6) incessant struggle must be sustained until the inevitable proletarian 
victory is complete on all fronts and the foundations of the new world 
order are firmly secured. 


Thesis 1: Anti-imperialism 


To Mao Tse-tung, the modern history of China ‘‘is nothing but a history 
of the imperialist invasion of China, of obstruction by it of the path of 
China’s independence and of the hindrances placed by it in the growth of 
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Chinese capitalism.’’*® Accepting Lenin’s view that ‘‘imperialism is the 
dying form of capitalism,’’*° Mao concludes that in its death-throes 
capitalism becomes only more rapacious: ‘‘Just because of its approaching 
end, it is feeding more and more upon the colonies and semi-colonies, and 
is in no way likely to permit the existence of any other capitalist society 
with a bourgeois dictatorship state’’ (in colonial and semi-colonial coun- 
tries).2?. The efforts of Dr. Sun Yat-sen to liberate China under the slogans 
of the ‘‘old bourgeois-democracy’’ failed because ‘‘bourgeois thought 
proved too weak during the period of imperialism; it was unable to hold 
its own against the reactionary alliance of the enslaving thought of foreign 
imperialism and the back-to-antiquity thought of Chinese feudalism.’’ ** 
It was only after the ‘‘appearance on the political stage of a new force— 
the Chinese proletariat and the Chinese Communist Party’’ that there 
came into being a new culture armed to wage ‘‘a new bold offensive against 
the combined imperialist-feudal cultures.’’ 

Mao carefully insists that iniquitous imperialism was responsible for 
much more than mere legalistic derogations of China’s sovereignty and 
independence in external affairs. Imperialist inroads were manifesta- 
tions of a feudal-imperialist alliance designed to strengthen the resistance 
of the old order in China to the forces of revolution. It follows that an 
assault on imperialism is imperative if the domestic social revolution in 
China is to succeed. Hence, in answering his own question, ‘‘Who are the 
-chief enemies of the Chinese revolution at its present stage?’’ Mao con- 
fidently replies: 


They are none other than imperialism and semi-feudalism, in other 
words, foreign bourgeoisie and the Chinese land-owning class, because 
these two classes are oppressing and retarding the development of 
the Chinese people. They conspire hand in hand to oppress the 
Chinese people; and as imperialist oppressions are the severest, im- 
perialists then are the most deadly enemies of the Chinese people.** 


The anti-imperialist emphasis in Mao’s thinking establishes an ideo- 
logical cornerstone for his conception of ‘‘new democracy.’’ A major 
thesis of all of his writing since 1937 has been that the Chinese revolution 
must pass through two stages: (1) the new democratic revolution, and 
(2) the socialist revolution. During the first stage, the revolution must 
create ‘‘a new democratic society, a new state of the combined dictator- 
ship of all revolutionary classes,’’?> which is still quite distinct in prin- 


19 On New Democracy, p. 76. 
20 The reference is doubtless to Lenin’s ‘‘Imperialism,’’ in V. I. Lenin, Selected 
Works (Moscow, 1946), Vol. 1, esp. pp. 737-739. 


21On New Democracy, p. 76. 22 Ibid., p. 85. 
23 Idem. 
24 Mao, The Chinese Revolution ... , Pt. II (B). 


25 On New Democracy, p. 71. 
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ciple from an exclusive dictatorship of the proletariat.2* The successful 
establishment of this new democratic system of the first stage is a neces- 
sary pre-condition for the transition to the socialist society of the second 
stage. Mao’s thought is very clear: ‘‘Only in the realm of Socialism can 
China become prosperous, yet the present is no time to practice it. So- 
cialism is out of the question before the tasks of the present revolution, the 
tasks of anti-imperialism and anti-feudalism, are fulfilled.’ 27 

According to this Chinese interpretation of Marxism-Leninism, im- 
perialism is no mere superficial incident but is the very root evil of Chinese 
social life. ‘‘Feudalism’’ is also a target of Communist policy during 
the new democratic stage, but it is considered as an indigenous problem to 
be liquidated by domestic social policy once the inhibitions of imperialism 
are conquered. Since it is anticipated that the imperialists will do all that 
is possible to support resistance to the growth of the new democracy, there 
ean be no compromise with them.** This is a result of the Marxist-Leninist 
interpretation of ‘‘imperialism”’ as a form of social behavior characteristic 
of advanced (and decaying) capitalist societies. Such imperialism aspires 
to exploit the proletariat, to accumulate wealth, to establish direct or in- 
direct control over less developed peoples and to provoke the competitive 
struggles which lead to war.?® By exposing these facets of its behavior, 


26 A working distinction between the dictatorship of the proletariat and the political 
leadership of the proletariat during the period of the new democracy is given in the 
Central Committee’s Foreword to a reprint of Chapter 2 of Lenin’s Left Wing Com- 
munism: ‘‘The historical difference between the contents of the proletarian dictator- 
ship and the people’s democratic dictatorship is that our people’s democratic dictator- 
ship is under the leadership of the proletariats. ... The political and social aim of 
this revolution is not the overthrow of the capitalists in general, but to establish a new 
democratic society and a coalition dictatorial country of the various revolutionary 
classes. The proletarian dictatorship aims at overthrowing capitalism and establishing 
Socialism. Therefore ...we must differentiate between the existing conditions of 
Lenin’s period and that of our present period.’’ North Shensi Radio, June 11-12, 
1948. 

27On New Democracy, p. 78. 

28 Mao Tse-tung was highly explicit on this point in his remarks to the Preparatory 
Committee of the New Political Consultative Conference on June 15, 1949: ‘‘I think 
it is necessary to call your attention to the fact that the imperialists and their running 
dogs, the Chinese reactionaries, will not take their defeat in this land of China lying 
down. They will still work in collusion with each other and use all possible means to 
oppose the Chinese people. They will, for example, send their lackeys to penetrate into 
China to carry out work of disintegration and disruption. This is inevitable and they 
will certainly not forget this work. . . . Furthermore, if they chose to be adventurous, 
they may even send part of their armed forces to encroach on China’s frontiers, a possi- 
bility which cannot be ruled out. . . . We must decidedly not, because of our victories, 
relax our vigilance toward the wild retaliatory plots of imperialist elements and their 
running dogs.’’ China Digest, Vol. 6, No. 6 (June 28, 1949), p. 4. 

29 Liu Shao-chi offers a characteristic statement of these relationships in ‘‘On Inter- 
nationalism and Nationalism,’’ loc cit., note 15, ante: 
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imperialism is invoked as a self-destroying instrument which forges fra- 
ternal ties between the proletariat within the capitalist countries and the 
downtrodden and oppressed peoples of all colonial and semi-colonial coun- 
tries. The anti-imperialist crusade has been an unmistakably potent force 
in recent Chinese political history. The Chinese Communists are con- 
vineed that there can be no abatement of this crusade, and that the un- 
equivocal execution of the anti-imperialist program is essential if the 
broad masses of Chinese people, disposed by temperament and tradition 
to be non-Communist, are to become loyal and faithful to the leadership 
of the Communist Party. 

That China is, in fact, a semi-colonial country, reduced to an inferior 
status by the operations of imperialism, is a cardinal principle of the 
Chinese Communist faith. The impact of imperialism is always measured 
in terms of social forces and social consequences, never in terms of the 
legality of the methods and techniques of diplomacy admitted by the pre- 
vailing ethics of the international law of the time. In The Chinese Revolu- 
tion and the Chinese Communist Party (1939), Mao formulated a compre- 
hensive and persuasive indictment of the political, economic and cultural 
devices employed by the imperialist states ‘‘to gradually turn China into 
their semi-colony and ecolony,’’ concluding : 


. on the one hand, the imperialistic invasion of China had broken 
up the Chinese feudal society, paving the way for capitalism in China, 
and turning the old feudal society into a semi-feudal society, while on 
the other hand, it has oppressively dominated China, reducing China 
from an independent state into a colony and semi-colony.*° 


Thesis 2: American Enmity 


From the entire line of Chinese Communist dialectic—as from Marxism- 
Leninism, generally—it follows that the United States, as the leading ‘‘im- 
perialist’’ Power, must also be the chief natural enemy of the states 
of the ‘‘new democracy.’’ This enmity is so vibrant and controlling that 
the isolation and defeat of the United States becomes the most pressing 
urgency in the field of Chinese Communist foreign policy. 

The world is divided: On the one hand are the ‘‘reactionaries of the 
various countries’’—‘‘ American imperialism and its stooges in the vari- 
ous countries of the world.’’*' On the other hand is the ‘‘world anti- 


‘*The class interests of the bourgeoisie are founded on capitalist exploitation, 
pursuing ever higher and higher profits, exploiting hired labor, and within its own 
ranks carrying on mutual competition, squeezing out, exerting pressure on and 
swallowing up competitors and waging wars and world wars—thus utilizing every 
possible method to seek monopoly throughout the country and the world—such is 
the profit-seeking nature of the bourgeoisie. This is the class basis of bourgeois 
nationalism, and likewise the class basis for all bourgeois ideologies.’’ 

30 Part I(C). 

81 Lu Ting-yi, ‘‘Explanation of Several Basic Questions concerning the Postwar In- 
ternational Situation,’’ Emancipation Daily, Jan. 6, 1947, broadcast serially over Yenan 
Radio beginning Jan. 7, 1947. Lu Ting-yi, Editor-in-Chief of Emancipation Daily, and 
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imperialist camp’’ comprising ‘‘the Soviet Union and the new democratic 
countries of Eastern Europe, the national liberation movements of China, 
the countries of Southeast Asia and Greece, and the people’s democratic 
forces in all countries.’’ ** The forces of ‘‘imperialism’’ are at once the 
forces of ‘‘anti-democracy,’’ ‘‘war-mongering, reaction,’’ ‘‘feudalism,’ 
‘*fascism’’ and all other synonyms for the forces of darkness and evil. 
The opposing forces of ‘‘anti-imperialism’’ are at once the forces of 
‘‘democracy,’’ ‘‘freedom,’’ ‘‘ peace, anti-fascism,’’ ‘‘ progress, anti- 
feudalism”’ and all other synonyms for the forces of light and virtue. 

As early as April 24, 1945, Mao Tse-tung predicted that ‘‘struggles be- 
tween anti-fascist peoples and the remnant fascist forces, between demo- 
cratic and anti-democratic forces, will go on in most parts of the world’’ after 
the close of World War II.** By January, 1947—even before the Truman 
Doctrine and the Marshall Plan—the United States was indelibly identified 
with the fascist camp against which the ‘‘democratic’’ and ‘‘anti-imperi- 
alist’’ forces must wage a bitter, militant struggle: ‘‘ American imperialist 
groupings have replaced the fascists of Germany, Italy and Japan, be- 
coming world aggressors.’’** Lu Ting-yi was even more specific: 


66 


27? 66 99 66 


After World War II, American imperialists took the place of fascist 
yermany, Italy and Japan, becoming the fortress of the world reac- 
tionary forces. . . . The reactionaries of all countries and the fascist 
remnants have now all become traitors, directly or indirectly sup- 
ported by American imperialism, selling out the people of all 
countries.*° 


Chief of the Propaganda Department of the Chinese Communist Party, was also one 
of the Communist negotiators for a peaceful domestic settlement following the close 
of the first Political Consultative Conference, January, 1946. Lu includes among the 
‘“stooges’’ Britain’s Churchill, France’s De Gaulle, China’s Chiang Kai-shek, who are 
closely associated in his view with the ‘‘ fascist remnants’’: Spain’s Franco, Germany’s 
von Papen and Schacht, and the Japanese cabinet of the day. 

382 Liu Shao-chi, op. cit. 33 On Coalition Government, Part II. 

84. New Year’s editorial of the New China News Agency for 1947, broadcast over 
North Shensi Radio, Dec. 31, 1946. 

35 Loc. cit., note 31, ante. Mao Tse-tung brought the charge up to date as of Nov. 
1, 1948: ‘‘Instead of fascist Germany, Italy and Japan, it is now American imperialism 
and its servants in the various countries who are feverishly preparing a new world 
war and who are menacing the whole world.’’ Loc. cit., note 12, ante. 

Lu Ting-yi reaches his conclusion by arguing that American ‘‘monopoly capital ex- 
perienced tremendous growth during the war,’’ when American industrial production 
doubled. American monopoly capitalists, warlords and militarists advocated an ag- 
gressive postwar policy to expand markets, take over the markets of other capitalist 
countries in the colonies and semi-colonies, and to exercise ‘‘sole domination’’ over 
Japan and Latin America. Because American productive technique is very high and 
American monopoly capital tremendous, the United States can gain an overwhelming 
advantage over all possible competitors through innocent-appearing ‘‘open door’’ and 
‘equal opportunity’’ arguments. Since the United States prepares large-scale military 
undertakings and operates bases throughout the world, it dominates all of the other 
imperialist Powers, making them captives of American policy. 
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The United States is the implacable enemy not only because she has in- 
herited the mantle of fascism in leading the assault of ‘‘world reaction- 
aries’’ against the democratic peoples of the world. In addition, as the 
leading ‘‘imperialist’’ country, the United States personifies all of the 
vicious evils of the imperialist system. In the three years between 1946 
and 1949, only the exceptional statement of Chinese Communist policy 
neglected to brand the United States, along with the ‘‘bandit’’ Chiang 
Kai-shek and the ‘‘reactionaries’’ of the Kuomintang, as the special enemy 
of the Chinese people. In a more specific sense, the United States was rep- 
resented as succeeding to the aggressive Japan of 1937-1945, taking her 
place as the direct menace to the continuing independence and integrity of 
China. All of the vituperation poured upon Japan during the war years 
has been turned against the United States. 

Immediately after the signing of the new Sino-American commercial 
treaty on November 4, 1946, Emancipation Daily charged that it was an 
‘‘extremely unequal’’ treaty under which ‘‘American imperialism can 
at will do what it wants on the Chinese territory as if in the home country,’’ 
depriving China entirely of ‘‘her sovereignty over her customs and coastal 
and inland navigation rights.’’** Again it was left to Lu Ting-yi to pass 
the most sweeping condemnation : 


There is no difference in nature between the policy of American 
imperialism toward China and the policy of Japanese fascists toward 
China, although there are differences in form. The venomous treach- 
ery of means employed by American imperialism, however, surpasses 
that of Japanese imperialism. . . . The self-defense war now being 
waged by the Chinese people against Chiang Kai-shek and American 
imperialists is in its nature a war for the motherland. It is an all- 
national war obtaining the support of the entire nation.*’ 


This will be recognized as the propaganda line of the anti-Japanese war, 
with only a substitution of names. It was the logic employed between 
1937 and 1945 to arouse national enthusiasm for the crusade against Japa- 
nese aggression and to establish the political basis for the domestic united 
front. By interpreting the civil war against Chiang Kai-shek—the ‘‘run- 
ning dog of American imperialism’’—as a Chinese war of self-defense 
against external aggression, the same logical appeal was perpetuated in 


36 Nov. 27, 1946. Objectively, this statement is palpably false. 

37 Op. cit. The declaration of the Central Committee of the Party on Nov. 21, 1948, 
actually constitutes a conditional declaration of war upon the United States, laying a 
basis for reparations to be claimed from the United States: 


‘“The Communist Party of China holds that any military or economic aid to the 
Kuomintang Government by the Government of the United States or other coun- 
tries constitutes an act of hostility against the Chinese nation and the people of 
China, and should cease immediately. If the American Government should dispatch 
its armed forces for either all-out or partial protection of the Kuomintang Govern- 
ment, this would constitute armed aggression against the sacred territory and 
sovereignty of China. All the consequences thereof would have to be borne by 
the American Government. ’’ 
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support of a Commmnist-led united front in defense of the Chinese mother- 
land. Communist ein ity for the United States was thus a central issue of 
Chinese domestic politics after 1946. 

The Chinese Communists do not impute to the United States aggressive 
designs which are limited to China and the Chinese people alone. The 
United States, supporting ‘‘imperialism’’ and ‘‘reaction’’ in China, is seen 
as acting in the only possible way in which the leading imperialist Power 
of the world could act toward the peoples of all colonial and semi- 
colonial countries. China thus suffers in common with all ‘‘democratic, 
anti-fascist’’ peoples; she must never ignore the identity between her own 
interests and those of all oppressed peoples.** Perhaps because the con- 
nivance of American ‘‘imperialism’’ with the reactionary and traitorous 
Chiang Kai-shek has ‘‘plunged the people of all China into an abyss of 
suffering,’’ °° China may feel entitled to assume the leadership of all Asi- 
atic peoples in their common struggle against American ‘‘imperialism.’’ *° 

Finally, American ‘‘imperialism’’ is considered to expose China and all 
other nations to the menace of a new world war: 


A grave economic and political crisis exists and moreover grows 
ever greater day by day within the entire imperialist camp. The 
international reactionaries headed by American imperialism are 
dreaming to find a way out of this crisis through war. Hence the 
danger of a new world war exists. All lovers of peace in the world 
must unite together to struggle against this danger of a new war.*? 


Thus we arrive, not unexpectedly, at a point where the Chinese Communists 
contend that ‘‘the immediate central task before the peoples and demo- 
cratic forces of all countries is to struggle for the realization of a world 
wide united front and the united front within each country.’’ * 

The depth and intensity of the animosity of Chinese Communists for 
the United States should not be underestimated or lightly cast aside. It 
derives from impassioned adherence to a Marxist-Leninist view of the 


38 Statement of a ‘‘spokesman’’ of the Central Committee of the Chinese Communist 
Party, North Shensi Radio, Feb. 22, 1948. 

39 Mao Tse-tung, ‘‘Statement on the Current Situation,’’ North Shensi Radio, Jan. 
14, 1949. 

40 Infra, pp. 89-90. 

41 New China News Agency editorial, ‘‘Peace Forces of the World Mobilize and 
Shatter the Plot of War Provocateurs,’’ North Shensi Radio, March 18, 1949. 

42 Lu Ting-yi, op. cit., reasons thus: ‘‘The world anti-democratic forces are American 
imperialists and reactionaries in the various countries. Since the world anti-democratic 
forces are in unison attacking the American people, peoples of various capitalist coun- 
tries, colonies and semi-colonies, the peoples of America, of various capitalist countries, 
colonies and semi-colonial countries must act in unison to form a worldwide united front 
against American imperialism and reactionaries in all countries. This worldwide united 
front, this colossal army comprising well over one billicn people, is precisely the world 
democratic might. ... This united front will undoubtedly have the sympathy and 
moral support of the Socialist Soviet Union.’’ 
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world in which there is no room for a detached or objective evaluation of 
the actual content of American foreign policy. The Chinese Communists 
are forced by their own dialectic into an intransigent anti-Americanism 
that must continue to motivate their policy toward the United States dur- 
ing the stage of the ‘‘new democracy”’ and the ensuing phases of Social- 
ism-Communism. 


Thesis 3: Soviet Friendship 


The Chinese revolution, prior to 1917, is considered by Chinese Com- 
munists to have been an ‘‘old-type bourgeois-democratie’’ revolution, which 
changed its character as a result of the ‘‘establishment of a Socialist state 
on one-sixth of the land surface of the globe, i.e., after the Russian revo- 
lution of 1917,’’ and now ‘‘forms a part of the world proletarian Socialist 
revolution.’’ #2 During World War II ‘‘the Soviet people .. . created 
a mighty force which was mainly responsible for the defeat of fascism.’’ * 
To repay the Soviet Union for its mighty services, the Chinese Communist 
Party demanded in 1945 that the Kuomintang ‘‘ desist from taking a hostile 
attitude toward the Soviet Union and improve the Sino-Soviet relation- 
ship.’’*5 Thereafter the Chinese Communist Party has steadfastly ex- 
pressed admiration for the Soviet Union, endorsed the general line of its 
domestic and foreign policy, emphasized its important contributions to 
the cause of the Chinese revolution, and supported its leadership of the 
postwar worldwide united front against the United States and the ‘‘forces 
of world imperialism.”’ 

It is a necessary principle of conduct based on Marxism-Leninism that 
the policy of the Soviet Union be supported as the policy of a state which 
is, in the very nature of things, incapable of following an imperialist, 
aggressive or expansionist policy. Liu Shao-chi thus finds it possible to 
characterize as ‘‘the utterly groundless demagogie propaganda and vicious 
slanders of the imperialist bourgeoisie’’ the allegations that ‘‘the Soviet 
Union is a red imperialist,’’ that ‘‘the Soviet Union conducts aggression 
against China, Korea and other nations,’’ and that ‘‘the Soviet Union is 
carrying out an expansionist policy.’’ ** It is as impossible for the Soviet 

48 Mao Tse-tung, On New Democracy, pp. 70-72, esp. p. 70. 

44 Mao Tse-tung, On Coalition Government, Pt. II. It is made to appear that the 
Soviet Union was chiefly responsible for the defeat of Germany, while it is left to the 
Anglo-American-French forces to batter ‘‘the remnants of Hitler’s hordes.’’ 

45 Ibid., Part IV(B) (x). 

46 Op. cit. Hsin Hua Jih Pao (Chungking) painted an alluring picture of Soviet 
policy in its issue of Feb. 23, 1945. In answering the question ‘‘Why do the Russian 
people hold such decisive power?’’ that Communist organ held: ‘‘They are simply the 
outcome of the realization within their country of the most perfect democratic system 
in the world. Every member of the vast population of the Soviet Union has become 
the master of the state, living freely and happily, as it were, in the larger family of 


democracy. The spirit as well as the principles of democratic unity pervades all the 
domestic and foreign policies carried out by the Soviet Union.’’ 


| 
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Union to follow an imperialist policy as it is impossible for the United 
States to follow any other policy. 

There is little evidence that the Soviet Union specifically directs the 
course of the Chinese revolution or controls the foreign and domestic 
policies of the Chinese Communists. Serious errors in American policy 
are thus likely to result if that policy seeks primarily to separate Chinese 
Communism from Soviet Communism. The two are already separate, if 
parallel. A review of some three decades of Chinese Communist history 
must lead to the conclusion: (1) that the movement is largely indigenous 
to China—although inspired by Marxist ideology; (2) that those who 
direct its affairs are Chinese—of whom an influential minority has had 
Soviet training; (3) that its recent successes can be explained most satis- 
factorily by the disintegration of the Kuomintang and the shrewd mar- 
shaling of its own political and military forces to hasten that end; and (4) 
that Chinese Communism is capable of surviving over an extended period 
of time on its own resources, unless China should become involved in a 
new world war, or the object of an external intervention supported by 
overwhelming military might and fully committed to its destruction.*' 
Chinese and Soviet Communist policies, attitudes and doctrines are closely 
correlated—the evidence of this leaves no room for doubt. But in a situ- 
ation where Moscow finds it unnecessary to issue precise directives to 
Peking, a more accurate and realistic judgment would be that Chinese 
Communism derives its maximum support from the Soviet Union in the 
form of intellectual inspiration, paternalistic sympathy and the broad 
cover of Soviet world policy. Marxism-Leninism forms their basically 
identical foreign policies into a monolith resting on mutual friendship and 
common interest. 

The thesis of Soviet friendship is a doctrinal product of all the other 
theses of Chinese Communist foreign policy. It is now necessary only to 
illustrate the friendly attitude of the Chinese Communists toward the 
Soviet Union on the basis of practical experience : 

(1) At no time has the Chinese Communist Party taken hostile cog- 
nizance of the Soviet despoliation of the industrial establishments of Man- 
echuria in 1945-1946.4° When students in Chungking conducted anti- 
Soviet demonstrations on February 22, 1946, in protest against the Soviet 
demands on Manchuria, Emancipation Daily declared that they had ‘‘un- 
fortunately been led astray by false propaganda disseminated by fascist 
elements in China,’’ and that they would some day come to realize ‘‘that 
real love of country lies not in being anti-Soviet Union or anti-Communist 

47 The present writer’s judgment that Chinese Communism has a substantial via- 
bility does not mean that he subscribes to proposals for military intervention. 

48 This conclusion is drawn from a review of the extensive Communist literature on 
Manchuria, where the Northeast Liberated Area has been concerned since 1946 with 


innumerable problems of agricultural and industrial policy; no suggestion has been 
encountered that problems or handicaps have arisen in these respects from Soviet policy. 
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but in joining hands with the Soviet Union and the Chinese Communist 
Party.’’* 

(2) No protest has been registered against the continued presence in 
unlimited numbers of Soviet forces on Chinese territory—in Dairen and 
Port Arthur—even though, in every objective sense, this is an apparent 
derogation of China’s sovereignty. 

(3) Chinese Communist propaganda organs have faithfully repeated 
the propaganda claims of Moscow relating to successes of Sovietization 
within the Soviet Union.*° 

(4) The great feast-day of Soviet Communism, the annual celebration 
of the October Revolution, never passes without laudatory congratulation 
from Communist China. In their telegram of November 5, 1948, Mao 
Tse-tung and Chu Teh joined in congratulating Stalin ‘‘upon the pros- 
perous growth of the Soviet Union, which is the bulwark of international 
peace and democracy, and the close codperation between the Chinese and 
Soviet peoples.’’ ** 

(5) The Chinese Communist Party rushed to the assistance of the Com- 
munist Party of the Soviet Union in the affaire Tito. On July 10, 1948, 
the Central Committee of the Chinese Communist Party adopted a special 
resolution expressing complete agreement with the Cominform resolutions 
directed against Tito.** The Cominform conference and its resolutions 
were seen as 


duties which international Communists should perform for the sake 
of defending Marxist-Leninist principles and the revolutionary cause 
of the working class in the world and the peoples of all countries; 
they are duties which should be performed for the sake of defending 
the cause of world peace and democracy and defending the people 
of Yugoslavia from the deception and aggression of American 
imperialism. 


Tito and his associates were chastised for their ‘‘treacherous and erroneous 
internal and external actions’’ which violated the ‘‘basic viewpoints of 
Marxism-Leninism.’’ ‘‘International elements’’ within the Yugoslav 


49 Feb. 25, 1946, as broadcast by Yenan Radio, Feb. 26, 1946, continuing: ‘‘ We be- 
lieve that the Soviet Union is certainly willing to overcome difficulties swiftly ... 
[and that] economic negotiations will not violate the Sino-Soviet Treaty.’’ 

50 A characteristic group of assertions was broadcast by New China News Agency 
over North Shensi Radio on Nov. 7, 1948, including these: (1) ‘‘ All traces of poverty 
and ignorance have been eliminated from the countryside of the Soviet Union .. .’’; 
(2) ‘‘A new world record in iron production has been set by Soviet iron workers’’; 
(3) ‘‘The Soviet Union is undertaking large-scale production of artificial rubber motor 
tires . . . much superior to those made in the United States.’’ Also see note 46, ante. 

51 North Shensi Radio, Nov. 7, 1948. A similar message had been transmitted the 
year before, North Shensi Radio, Nov. 6, 1947. 

52 Full text broadcast by North Shensi Radio, July 11, 1948. At that time, the 
Chinese Communist Party was itself launched upon a thorough-going purge to reor- 
ganize and ‘‘purify’’ its own ranks. 
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Communist Party were exhorted to ‘‘resolutely rise up to correct the 
mistakes of the Tito bloc, so that the Communist Party of Yugoslavia will 
again travel along the path of Marxism-Leninism and proletarian inter- 
nationalism.’’ The entire question was raised for careful study by the 
cadres of the Chinese Communist Party since it was ‘‘no accidental, iso- 
lated phenomenon; it is a reflection of the class struggle in the revolu- 
tionary ranks of the proletariat.”’ 

(6) On the international propaganda front, the Chinese Communists 
endorsed the ‘‘stern refutation’’ of charges of Nazi-Soviet complicity in 
1939-1941, as formulated in the Soviet publication, Falsifiers of History.°* 
A strong delegation from Communist China took part in the Soviet-spon- 
sored ‘‘ World Congress for Peace’’ in Prague, April 20-25, 1949.5* Mao 
Tse-tung joined with representatives of nine associated political parties 
and groups on April 3, 1949, to denounce the North Atlantic Pact as a 
menace to ‘‘the peace and security of mankind,’’ and to declare that they 
would ‘‘adopt the necessary means and march forward hand in hand with 
the ally of China, the Soviet Union, and the other world forces of peace 
and democracy in a determined struggle against the instigators of an 
aggressive war.’’ 


Theses 4: The International United Front, and Thesis 5: The Communist 
Offensive 


Revealing and significant light on the foreign policies of Chinese Com- 
munism is shed by the prevailing analysis of the status of the world-wide 
revolutionary struggle. Chinese Communists no longer speak of the 
‘‘capitalist encirclement’’—and, curiously enough, little of this old com- 
plaint is heard in the Soviet Union today. ‘‘Capitalist encirclement”’ 
reflected a defensive mentality; it loses much of its value when Commu- 
nist forces undertake the initiative. The rationale of this new initiative 
has been developed by Lu Ting-yi,*® whose authoritative views may be 
compressed and paraphrased as follows: 


The ‘‘dominant political contradiction’’ of the postwar world is 
not between the capitalist world and the Soviet Union, or between 
the United States and the Soviet Union, but between the ‘‘democratic 
and anti-democratic forces of the capitalist world.’’ The inherent 
contradiction ‘‘between American monopoly eapital and warlords on 
the one hand and the Socialist Soviet Union on the other’’ still persists, 


53 North Shensi Radio, Feb. 21, 1948; Nazi-Soviet Relations, 1939-1941 (Washing- 
ton, 1948). 

54 Although Chinese Communist Party members were in a numerical minority in the 
large Chinese delegation of 40 members. 

55 New China News Agency from Peip’ing, April 3, 1949; text in China Digest, Vol. 
6, No. 1, April 19, 1949, p. 2. 

56 Loo. cit., note 31, ante. 
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but ‘‘is not an urgent contradiction.’’ Naturally, because the Soviet 
Union is now so strong and renders such important services as ‘‘the 
protector of world peace, American and world reactionaries do bitterly 
hate the Soviet Union and, moreover, want to carry on the anti-Soviet 
struggle.’’ But the ‘‘social and state system of the Soviet Union is 
much more strong and stable than that of American capitalism,’’ and 
since there are ‘‘no anti-democratic forces’’ within the Soviet Union 
‘‘there is no internal struggle [there] between democracy and anti- 
democracy.’’ Thus the American imperialists cannot successfully 
engage the struggle until they ‘‘have brought into submission the 
people of America, the people of the various capitalist countries, 
colonies and semi-colonies’’—and ‘‘to bring them into submission is 
impossible.’’ For this reason, the American-Soviet contradiction is 
subordinated to the ‘‘contradiction’’ between the democratic and anti- 
democratic forces within the capitalist world, and need never give 
rise to conflict or war so long as the capitalist-imperialists remain 
incapable of bringing the democratic forces of their own countries 
(and dependent areas) under submission. 

The reactionaries within the imperialist camp are actually few in 
number and they are rapidly losing their strength. The overwhelm- 
ing power, greed and domination of American capitalism *’ create 
conflicts in the imperialist countries. So weakened are the ‘‘reac- 
tionaries’’ in non-American imperial-colonial states—the Churchills 
and De Gaulles, for example—that they have been obliged to rely 
upon American imperialism in order to repress the democratic ele- 
ments in their own countries and to resist the independence move- 
ments of their colonial and semi-colonial peoples. Hence, the ‘‘ Ameri- 
ean imperialistic policy of aggression on all capitalist countries must 
of necessity arouse the opposition of those countries,’’ must force their 
popular elements to organize for resistance against reactionary treach- 
ery. This tendency extends even to the people of the United States, 
where ‘‘enlightened members of the American bourgeoisie, represented 
by Wallace, will certainly rise for a determined struggle with the 
reactionaries.’’ A broad world democratic front comes into existence, 
with the strong and stable Soviet Union as ‘‘the main pillar,’’ con- 
sisting of ‘‘broad masses of American people, broad masses of people 
of all capitalist countries beside America, and broad masses of people 
of all colonial and semi-colonial countries’’—ineluding the peoples of 
Asia and Latin America. All are aroused to struggle for a common 
eause. Consequently, ‘‘there are no grounds... for the so-called 
‘capitalist encirclement of the Soviet Union.’’’ On the contrary, 
because the Soviet Union adheres to ‘‘peaceful democratic interna- 
tional policies and policies of peaceful competition and friendly com- 
merce with all countries,’’ and also because England, France and 
other countries ‘‘to resist American oppression, escape blows of eco- 
nomic crisis and furthermore restore their economies’’ must codperate 
and trade with the Soviet Union, ‘‘the so-called capitalist encircle- 
ment therefore does not exist.’’ 

In this ‘‘worldwide united front’’ of the democratic forces of all 
countries, the democratic forces of the capitalist countries associate 
themselves with the leadership of the Soviet Union. As the struggle 


57 See note 35, ante. 
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proceeds, it becomes apparent that the forces of world reaction, ‘‘out- 
wardly strong but hollow inside,’’ are becoming ‘‘ daily more isolated.”’ 
The disordered reactionary forces, dismayed by the confidence of the 
democratic forces, must resort to terror: ‘‘Their fanatical oppression 
of the people, their horror of the truth, their complete reliance on 
lies for a living—these are all manifestations of their complete loss 
of confidence.’’ If the issue seems doubtful at times, the inevitable 
economic collapse of the United States, which ‘‘cannot but be ex- 
tremely turbulent in nature,’’ will open the eyes of all doubters to 
the nature and feebleness of the reactionaries and will stimulate the 
masses to greater resistance and victory.”* 

Chinese Communism naturally identifies itself as a leading component 
of the democratic united front against imperialism.°*® The aggressive 
struggle of the ‘‘democratic forces’’ against the ‘‘foreces of imperialism 
and reaction”’ is also a truly militant struggle which no longer admits the 
possibility of neutrality. Mao Tse-tung has been highly explicit on this 
point : 


Has not the history of the past thirty-one years of Soviet power 
proved how completely false and bankrupt is the so-called ‘‘middle 
way,’’ the so-called ‘‘third path’’ which, to deceive the working people 
is so loudly proclaimed by all those who do not like Marxism and who 
hate the Soviet Union—the socialist fatherland of the working people 
of the world—by all those who are trying to maintain some kind of 
intermediate position between the counter-revolutionary front of the 
imperialists and the revolutionary front against imperialism and its 
lackeys in all countries? °° 


An Asiatic Cominform? 


After nine Eastern European Communist parties established the Comin- 
form in September, 1947, Mao Tse-tung quickly undertook to proclaim that 
this was a desirable principle for Asia. Characterizing the manifesto of 
the Cominform as ‘‘a summons to battle,’’ Mao declared: ‘‘ All anti-im- 
perialist forces of the various Oriental countries should also unite to oppose 
the oppression of imperialism and the reactionaries within each country, 
taking as the objective of their struggle the liberation of more than one 
billion oppressed people of the East.’’*! There is no present evidence 


58In The Present Situation and Our Tasks, Pt. VIII, Mao Tse-tung warns Chinese 
‘‘reactionaries’’ against undue reliance on American economic strength: ‘‘The eco- 
nomic strength of American imperialism ... has met with the unstable and daily- 
shrinking domestic and international market. Further shrinking of this market will 
lead to the outbreak of economic crisis. American war prosperity is merely a momen- 
tary phenomenon. Its strength is only superficial and temporary. Crisis, like a vol- 
cano, daily menaces American imperialism; American imperialism is sitting right atop 
this voleano.’’ 

59 New China News Agency editorial, North Shensi Radio, Nov. 8, 1947. 

60 Nov. 1, 1948, loc. cit., note 12, ante. 

61 The Present Situation and Our Tasks, Pt. VII. 
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that an Asiatic Cominform is actually in operation, but the Chinese Com- 
munist Party has assumed the réle of leader and sponsor for all Com- 
munist-type national revolutionary movements in Asia. (1) Chinese Com- 
munists offer free advice on revolutionary tactics to the leaders of such 
movements: 


In other colonial and semi-colonial countries, like India, Burma, 
Siam, the Philippines, Indonesia, Viet Nam, Southern Korea and 
others, it is likewise necessary for the Communists in order to defend 
the interests of their own nation to adopt firm policies against the 
national betrayal of that section of the bourgeois reactionaries (mainly 
the big bourgeois reactionaries) which has already capitulated to 
imperialism. ... On the other hand, Communists should establish 
anti-imperialist codperation with the national bourgeoisie who still 
oppose imperialism and do not oppose the rising of the masses of 
people for anti-imperialist struggles. 


(2) In specific cases, they sound warnings against national revolutionary 
leaders whose identification with Communist interests is doubtful. In the 
ease of Indonesia, for example, the ‘‘disgraceful’’ Renville Agreement 
(January, 1948) was seen to result from the ‘‘vacillation of upper ele- 
ments within the country,’’ and Soekarno was doubtless the unnamed 
target of the charge that ‘‘ American imperialists . . . buy up Indonesian 
reactionaries to split the Indonesian national ecamp.’’** (3) Generally, 
the line of Mao Tse-tung, Liu Shao-chi and Lu Ting-yi supplies the ad- 
vanced ideological explanation of the practical necessities of revolutionary 
action in the Oriental environment, supplementing whatever direct or 
indirect guidance Moscow may offer the leaders of Asiatic revolutionary 
movements. 


Thesis 6: The Proletarian World Victory 


This is only the plausible consequence of the Marxist-Leninist perspec- 
tive underlying the other five theses, and is implicit throughout the entire 
argument. We have the word of Mao Tse-tung that the struggle is one 
the proletarian forces can win: 


The enemy’s basis in his own camp is unstable; it is a camp divided. 
The enemy is isolated from the people. He is faced with an economic 
crisis which imperialism is incapable of ee That is why the 
imperialist camp can and will be vanquished. . 

We know that many difficulties lie ahead, but. we do not fear them. 

Our path is lighted by the October Revolution. . The struggle 
of the Chinese Revolution, isolated in the past, is now, after the victory 
of the October Revolution, isolated no longer. We have the support 
of Communist Parties and of the working class throughout the world.* 


62 Liu Shao-chi, op. cit. 

63 New China News Agency message to the Southeast Asia Youth Conference, North 
Shensi Radio, Feb. 16, 1948. See also note 18, ante. 

64 Loc. cit., note 12, ante. 
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III. CoMMUNIST ForEIGN Pouicy IN ACTION 
1. Establishment of Diplomatic Relations 


Prior to the establishment of the Central People’s Government on Oc- 
tober 1, 1949, the Chinese Communists had no facilities for maintaining 
diplomatic relations with foreign states. Nevertheless, they frequently 
made clear their position on this question in anticipation of the final con- 
solidation of power. On November 21, 1948, for example, a declaration 
of the Central Committee of the Chinese Communist Party announced 
that: 


the Communist Party of China, the People’s Democratic Governments 
of China’s Liberated Areas and the Chinese People’s Liberation Army 
are willing to establish equal, friendly relations with all foreign coun- 
tries including the United States. . . . But the integrity of China’s 
territory and sovereignty must be preserved without encroachment.®* 


Several months later, on April 30, 1949, General Li Tao, ‘‘spokesman’’ 
for the headquarters of the People’s Liberation Army, stated that ‘‘the 
Chinese People’s Revolutionary Military Committee and the People’s 
Government are willing to consider the establishment of diplomatic rela- 
tions with foreign countries’’ under the condition that ‘‘these relations 
should be established on the basis of equality, mutual benefit and mutual 
respect for each other’s independence and integrity of national sover- 
eignty’’ and that foreign governments willing to consider the establish- 
ment of diplomatic relations ‘‘must sever their relations with remnant 
Kuomintang forces and withdraw their armed forces from China.’’ ® 

No serious effort was made to implement these early declarations, most 
probably because the question of future constitutional arrangements was 
under study and the inappropriateness of acting through the Party, the 
Army or the regional governments of the various liberated areas was recog- 
nized. They had an immediate propaganda value, however, and were 
important preliminaries to the definitive statement of policy incorporated 
into the ‘‘common program’’ adopted by the Chinese People’s Political 
Consultative Conference on September 29, 1949: 


The Central People’s Government of the People’s Republic of China 
may negotiate and establish diplomatic relations on the basis of equal- 
ity, mutual benefit and mutual respect for territory and sovereignty 
with foreign governments which sever relations with the Kuomintang 
reactionaries and adopt a friendly attitude toward the People’s Re- 
public of China.* 


85 North Shensi Radio, Nov. 21, 1948. 

66 New China News Agency, Peip’ing Radio, April 30, 1949; text in China Digest, 
Vol. 6, No. 3 (May 17, 1949), p. 5. 

87 Art. 56, loc. cit., note 4, ante. In this final form, the ‘‘common program’’ ex- 
pressed in more conservative language the statement made by Mao Tse-tung to the 
Preparatory Committee of the CPPCC on June 15, 1949: ‘‘We wish to declare to the 


H 
t 
4 


92 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In this context, it is clear that the establishment of diplomatic relations 
is subject to negotiation. Such negotiation would require the acceptance 
by foreign Powers of a number of different conditions: (1) By demand- 
ing that ‘‘the integrity of China’s territory and sovereignty must be 
preserved without encroachment,’’ the Central Committee in effect warned 
that no division between Communist- and Kuomintang-held China would 
be tolerated, and that such areas as Formosa could not be excluded from 
the jurisdiction of the Chinese Communists;** (2) The Central Com- 
mittee’s promise to protect ‘‘the rightful interests of all nationals of 
foreign countries in China, including American nationals’’ ® clearly im- 
plied that existing treaties defining the rights of foreign nationals would 
need to be reconsidered; (3) By proposing to establish diplomatic rela- 
tions ‘‘on the basis of equality, mutual benefit and mutual respect for 
territory and sovereignty,’’ a protest was registered against existing 
arrangements by which ‘‘imperialist’’ Powers had, in the view of the 
Chinese Communists, nullified their agreements to abandon extraterritorial 
and unequal privileges; (4) ‘‘Relations with the Kuomintang reaction- 
aries’? must be severed; and (5) The adoption of a ‘‘friendly attitude’’ 
toward the People’s Republic would entail some guarantee of ‘‘sin- 
eerity.’’ 7° 

While these conditions might create difficulties for the Western Powers, 
especially the United States, they did not prove embarrassing for states 
in the Soviet sphere whose ideological affinities with Chinese Communism 
set all doubts at rest. As his first official act, Foreign Minister Chou 
En-lai on October 1, 1949, communicated Mao Tse-tung’s proclamation of 
that date to consulates in Peking and embassies and legations in Nanking 
for transmission to their respective governments, with an expression of 
his belief ‘‘that the establishment of normal relations between the People’s 
Republic of China and countries in the world is necessary.’’ Within 
twenty-four hours he was informed by the Soviet Government of its 
‘*decision to establish diplomatic relations.’’ Within the next four days, 
nearly identical notes were received from seven other states in the Soviet 
sphere—Bulgaria and Rumania (October 3), Hungary and (Northern) 


whole world: we only oppose the imperialist system and its conspiratorial scheme 
against the Chinese people. We are willing to negotiate for the establishment of diplo- 
matic relations with any foreign government on the basis of principles of equality, 
mutual benefits and mutual respecting of territorial sovereignty provided it is willing 
to sever relations with the Chinese reactionaries and cease to help or work in collusion 
with them and provided it adopts a real, and not hypocritical, attitude of amity toward 
the China of the people.’’ China Digest, Vol. 6, No. 6 (June 28, 1949), p. 4. 

68 ‘‘The task of the Chinese people’s liberation struggle is to liberate all China up to 
the liberation of Taiwan, Hainan Island, and the last inch of territory belonging to 
China.’’ New China News Agency, North Shensi Radio, March 16, 1949. 

69 From the Central Committee declaration of Nov. 21, 1948. Italics added. 

70 See Mao Tse-tung, note 67, ante. 
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Korea (October 4), Czechoslovakia and Poland (October 5) and Mongolia 
(October 6).7 

Shortly after the Communists took over the Tientsin-Peking area in 
January-February, 1949, it was made clear that the diplomatic and con- 
sular personnel of governments with which relations had not been regu- 
larized would be treated as private citizens. The treatment accorded to 
American Vice Consul William O. Olive in Shanghai in July, 1949, and 
the treatment of Consul General Angus Ward in Mukden in October and 
November, 1949, also made clear that the familiar de facto consular privi- 
leges that had developed over years of practice in China were now finally 
atanend. According to the Chinese press, even the American Ambassador, 
Dr. J. Leighton Stuart, was required ‘‘like any foreign national’’ to ar- 
range in person for his exit visa and to post two shop guarantees before 
he was permitted to return to the United States.7** 


2. Attitude Toward Existing Treaties 


As early as February 1, 1947, the Central Committee of the Chinese 
Communist Party issued a ‘‘ Declaration Concerning Certain Foreign Loans 
and Agreements Negotiated by the Kuomintang Government.’’ Reciting 
that the Kuomintang Government had, since January 10, 1946, concluded 
a number of important diplomatic negotiations with certain foreign gov- 
ernments which were ‘‘completely contrary to the will of the Chinese 
people and ... have plunged and will continue to plunge China into 
civil war, reaction, national disgrace, loss of national rights, colonialism 
and to ultimate crisis in chaos and collapse,’’ the Central Committee 
declared : 


This Party will not now nor in the future recognize any foreign 
loans, any treaties which disgrace the country and strip it of its rights, 
and any of the above-mentioned agreements and understandings en- 
tered into by the Kuomintang Government after January 10, 1946, 
nor will it recognize any future diplomatic negotiations of the same 
character which have not been passed by the Political Consultative 
Conference or which have not been agreed to by this Party and other 
parties and groups participating in the Political Consultative Con- 
ference. This Party furthermore will absolutely not bear any obliga- 
tions for any such loans, treaties, agreements or understandings.” 


71 Full texts of the notes exchanged with these countries are given in China Digest, 
Vol. 7, No. 2 (Oct. 19, 1949), pp. 19-22. 

71a Wen Hui Pao (Shanghai), Oct. 24, 1949. 

72 Jan. 10, 1946, was taken as the cut-off date because it marked the opening of the 
original all-party Political Consultative Conference which was asserted by the Central 
Committee to have been ‘‘universally recognized by the people of the entire country 
and other world powers as constituting the highest political body in China.’’ From this 
inexact premise the Chinese Communist Party sought to argue that all subsequent acts 
of the National Government undertaken without its consent were invalid or unconsti 
tutional. 
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This position was specifically reaffirmed in the Central Committee’s 
declaration of November 21, 1948, and amplified by later statements. Mao 
Tse-tung openly demanded the ‘‘abrogation of treaties of national be- 
trayal’’ in submitting ‘‘peace terms’’ to the Kuomintang on January 14, 
1949.77 A further clarification of the Communist position was included 
in the ‘‘draft terms of domestic peace’’ transmitted by the Chinese Com- 
munist Party to Nationalist emissaries on April 15, 1949, Article 7 of 
which proposed : 


Both parties agree that all diplomatic treaties and agreements con- 
eluded during the rule of the Nanking National Government, and 
other public and secret diplomatic documents and files should be 
handed over by the Nanking National Government to the Democratic 
Coalition Government and be examined by the Democratic Coalition 
Government. Among them, all which are detrimental to the Chinese 
people and country, especially those having the nature of selling out 
national rights, should be abrogated, revised or re-concluded accord- 
ing to their different cases.** 


But it was reserved to the ‘‘common program’’ of the Chinese People’s 
Political Consultative Conference, adopted September 29, 1949, to assert 
the most extreme attitude on this question. In effect, the new government 
thereby asserted that it did not consider itself bound in principle by any 
treaty antedating its advent to power unless its specific assent were 
obtained : 


The Central People’s Government of the People’s Republic of China 
shall examine the treaties and agreements concluded between the Kuo- 
mintang and foreign governments, and recognize, or abrogate, or 
revise or renew them according to their respective contents.” 


An enumeration in general terms of the treaties and agreements con- 
sidered to ‘‘disgrace the country and strip it of its rights’’ was included 
in the Central Committee declaration of February 1, 1947: 


These diplomatic negotiations include loans from foreign govern- 
ments, continuation of lend-lease, buying and accepting munitions and 
surplus war materials, forming of treaties regarding special rights in 
commerce, navigation, aviation and other special economic and legal 
rights. 

These negotiations and agreements request or permit foreign land, 
sea and naval forces to be stationed in or operate on the waterways, 
territories, and in the air of the country, and to enter or occupy and 
jointly construct and make use of military bases and points strategic 
to their national defense. They, furthermore, request or permit 
foreign military and other personnel to participate in the organiza- 
tion, training, transportation and military operations of land, air and 


73 North Shensi Radio, Jan. 14, 1949. 
74 Full text in China Digest, Vol. 6, No. 3 (May 3, 1949), p. 22. 
75 Art. 55, loc. cit., note 4, ante. 
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naval forces of this country, and to become conversant with military 
and other state secrets of the country. They also permit such serious 
matters as foreign intervention in internal affairs. 


This general list will be recognized as one referring primarily to various 
agreements entered into between the United States and China which pro- 
vided some measure of direct or indirect assistance to the Kuomintang. 
Some agreements—such as the unpublished agreement under which the 
Joint United States Military Advisory Group assisted in the reorganiza- 
tion of the Chinese high command—may be considered as having been 
executed, creating no rights that would survive the ultimate demise of the 
Kuomintang régime. Many others, however, such as the Sino-American 
Treaty of Friendship, Commerce and Navigation of November 4, 1946,7° 
were designed to determine private rights over an extended period of time, 
and the demand for the abrogation of such treaties immediately raises a 
question of the nature of the rights to be enjoyed by American nationals 
in Communist China. In addition to the commercial treaty, various other 
Sino-American agreements of recent years would doubtless fall under the 
Communist interdict: the agreement on the disposition of lend-lease sup- 
plies,”* the surplus property agreement,’* the mutual aid agreement,”® the 
agreement on United States armed forces in China,*® the agreement on 
relief assistance,*' the agreement on the United States Educational Foun- 
dation in China,*? the agreement for the transfer of United States naval 
vessels and equipment,** the agreement on economic aid,** and the agree- 
ment on the Joint Commission on Rural Reconstruction.*® A further 
enumeration of objectionable agreements is found in the statement under- 
stood to have been submitted to the United Nations on October 21, 1948, 
by nine ‘‘democratic parties and groups”’ friendly to the Chinese Com- 
munists, whose view on this question is substantially identical.*® 

The Sino-American Treaty of Friendship, Commerce and Navigation of 
November 4, 1946, has been singled out by the Chinese Communists for 
special attack despite its complete acceptance of the principle of equal 
rights as between Americans and Chinese resident in non-national terri- 


76 Ratifications exchanged in Nanking, Nov. 30, 1948; proclaimed by the President 
Jan. 12, 1949. Department of State, Treaties and Other International Acts Series 
(hereafter cited as T.I.A.S.) 1871; this JournaL, Supp., Vol. 43 (1949), p. 27. 

77 Washington, June 14, 1946. T.I.A.S. 1533. 

78 Shanghai, Aug. 30, 1946. Department of State Bulletin, Sept. 22, 1946, p. 548. 

79 Washington, June 28, 1946. T.I.A.S. 1746. 

80 Nanking, Aug. 29 and Sept. 3, 1947. T.I.A.S. 1715. 

81 Nanking, Oct. 27, 1947. T.I.A.S. 1674. 

82 Nanking, Nov. 10, 1947. T.I.A.8. 1687. 

88 Nanking, Dec. 8, 1947. T.I.A.S. 1691. 

84 Nanking, July 3, 1948. T.I.A.8. 1837. 

85 Nanking, Aug. 3 and 5, 1948. T.I.A.S. 1848. 

86 China Digest, Vol. 5, No. 1 (Nov. 2, 1948), pp. 11, 16. 
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tory.*? The treaty was concluded at the height of a bitter anti-American 
campaign in Communist China, and politically has become a symbol of 
protest against the ‘‘imperialist’’ policy of the Kuomintang. Under the 
guise of equality, it is alleged that ‘‘imperialist’’ concessions were wrung 
from the Chinese nation by the force of American arms, and that in a 
purely quantitative sense American nationals stand to gain more than 
Chinese.*® In addition, since there are relatively few Chinese of the 
Communist persuasion engaged in business in the United States, the treaty 
would appear to afford secure refuge for the persons and investments of 
the despised ‘‘ bureaucratic capitalists’’ in the United States. More funda- 
mentally, however, the principle of respect for private rights which finds 
expression in the treaty is incompatible with the totalitarian (or quasi- 
totalitarian) conceptions of the Chinese Communists. Thus, should the 
United States recognize the Chinese Communist régime in the face of Com- 
munist repudiation of the treaty, it would find American commercial, 
cultural, missionary and other institutions deprived of treaty protection 
for private rights. 


3. The Status of Foreign Nationals and Foreign Interests 


To all appearances, Chinese Communist declarations on the treatment 
of foreign nationals and interests have been moderate. According to the 
‘fecommon program’’ of September 29, 1949, ‘‘the Central People’s Gov- 
ernment of the People’s Republic of China shall protect law-abiding for- 
eign nationals in China.’’*® But here, as with the earlier pledge of the 
Central Committee ‘‘to protect the rightful interests of all nationals of 
foreign countries in China,’’*° an important question is raised with re- 
spect to the standards of law to be applied to foreigners. For practical 
purposes, they are denied the legal rights defined by existing treaties 
wherever these treaties can unilaterally be condemned as ‘‘unequal’’ or 
‘*imperialist,’’ and are exposed to the vagaries of Chinese Communist law 
and the revolutionary ‘‘people’s courts.’’ The proclamation of Generals 
Lin Piao and Lo Jung-huan to the foreign nationals of the Peking-Tientsin 
area on December 22, 1948, apparently reiterates the principle of pro- 
tection, but with such limitations as to transform it into a warning: 


87 Emancipation Daily (Yenan), Nov. 26, 1947, called it ‘‘the most shameful treaty 
of betrayal in Chinese history.’’ In protest, it proposed (Dee. 8, 1946) to set the anni- 
versary of the treaty aside as ‘‘ National Disgrace Day.’’ In a speech in Yenan, Dee. 
12, 1946, General Chou En-lai (now Foreign Minister) termed it a ‘‘treaty of national 
subjugation. ’’ 

88 See the statement of Maud Russell, Executive Director of the ‘‘Committee for a 
Democratic Far Eastern Policy,’’ in Hearings before a Subcommittee of the Commit- 
tee on Foreign Relations, U. 8. Senate, 80th Cong., 2nd Sess., on A Treaty of Friend- 
ship, Commerce and Navigation ... April 26, 1948 (Washington, 1948), pp. 52-66. 
Owen Lattimore joined in denouncing the ‘‘spurious ‘equality’ ’’ of the treaty in The 
Situation in Asia (Boston, 1949), p. 235. 

89 Art. 59. Italics added. 90 Cited in note 65, ante. 
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The security of the lives and property of all foreign nationals will 
be protected. All foreign nationals must observe the laws and regu- 
lations of this Army and the Democratic Government. They must 
not engage in espionage activities. They must not engage in activi- 
ties against the Chinese revolutionary cause. They must not harbor 
war criminals, counter-revolutionary elements or other criminals. 
Otherwise, they will be dealt with according to the laws and regula- 
tions of this Army and the Democratic Government.** 


With an additional expression of the hope ‘‘that all foreign nationals will 
do their work as usual and preserve order,’’ the principles of this procla- 
mation were extended to all of Communist China by the joint proclamation 
issued on April 25, 1949, by Mao Tse-tung and General Chu Teh.* 

Communist policy toward foreign residents in China has not yet fully 
crystallized, and the existing ‘‘bamboo curtain’’ prejudices a thorough 
study of the subject. Nevertheless, several elements point to the direction 
of probable future development: 

(1) Communist China considers the restoration and development of 
production as ‘‘the ultimate goal’’ of its revolutionary work.®* On the 
whole, the economic planners contemplate a high measure of self-sufficiency 
for the economy of the new China. It follows that commercial relation- 
ships with the outside world will be restricted in the interests of a politi- 
cally inspired economic program. An informed observer expresses this 
likelihood very clearly: 


There will be certain limitations to future trade relations between 
China and foreign countries. ... China under Communist rule is 
sure to follow a planned economy. China’s foreign trade will be 
placed under strict governmental supervision and control in order to 
meet the requirements of the national reconstruction program, to 
balance her international payments and to boost native industry... . 
China’s foreign trade in the future will be made to serve the interests 
of the national reconstruction instead of letting private traders do 
what they like on a purely money-making basis. The sooner the 
foreign businessmen understand this, the better they will be in adapt- 
ing themselves to the changed situation.** 


(2) Foreigners in Communist China have already experienced increas- 
ing difficulty in the conduct of their private affairs. This may be part 
of a calculated intent to read them the ‘‘riot act’’ so that they may be 
disabused of notions of continuing to enjoy various de facto privileges 


91 North Shensi Radio, Dec. 24, 1948. 

82 Art. 8. The full text of the proclamation is in China Digest, Vol. 6, No. 2 (May 
3, 1949), p. 18. 

®3 Mao Tse-tung, address to the Shansi-Suiyuan cadres, April 1, 1948. North Shensi 
Radio, May 8-10, 1948. 

94C. J. Canning, ‘‘The Question of Recognition,’’ China Weekly Review (Shanghai), 
Vol. 114, No. 2 (June 11, 1949), pp. 33-36. 
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which have developed with the years.*° A double-edged warning of the 
New China News Agency made clear that ‘‘under the conditions of obtain- 
ing the permission of the People’s Government of China end obeying the 
laws of the People’s Government, foreigners may engage in all honest 
vocations in China, but they are not permitted to maintain their imperialist 
prerogatives.’’°* The requirement that ‘‘permission’’ be obtained before 
foreigners engage in ‘‘honest’’ vocations would appear to contemplate a 
new type of governmental veto. 

(3) Authorities in various Communist-controlled areas have issued 
numerous highly detailed regulations governing foreign trade and com- 
merce, international exchange, navigation and related matters.** While 
many of these are compatible with existing treaties, they lend themselves 
to abuses and may become extremely oppressive in application. 

(4) Measures to protect the Chinese people against the ‘‘mental poison- 
ing’’ of cultural imperialism ** have been tentatively instituted. The 
Catholic Fu Jen University in Peking was taken under Communist control 
in February, 1949, and an attempt was made to abolish the use of the 
English language in St. John’s University (Shanghai).°® Sweeping cur- 
ricular modifications in Communist-controlled universities and colleges in 
China, designed to increase the ‘‘anti-imperialist’’ political consciousness 
of students, are necessarily incompatible with the educational objectives 
of foreign missionary institutions. 

(5) A recent statement by the People’s Court in Shanghai further im- 
plies that the judicial safeguards previously available for the protection 
of foreign rights are being substantially modified. In reply to a question 
concerning the right of foreign litigants to engage attorneys, the Court was 
reported to have stated that since ‘‘the old system of attorneys and coun- 
sellors is no longer applicable at present, litigants of foreign nationality 
naturally are not allowed to engage lawyers to plead for them before the 


95 For example, the Military Control Commission in Peip’ing in February, 1949, re- 
quired foreigners to ‘‘register’’ their automobiles but neglected to provide registration 
facilities. By forcing the American Consulate General in Shanghai to negotiate for 
the settlement of curiously oppressive wage demands of former employees of the Ameri- 
ean Navy in July-August, 1949, it was driven home to all Western employers of Chinese 
labor that a new order had dawned. 

96 China Digest, Vol. 6, No. 2 (May 3, 1949), p. 6. This comment, precipitated by 
the case of the British sloop Amethyst, is headlined: ‘‘This is 1949, Not 1926,’’ and 
reminds the British and Americans that ‘‘the Yangtze River now belongs to the Chinese 
people . . . and no longer to servile and weak-minded traitors.’’ 

®7 Most of these regulations were reprinted or abstracted in various issues of the China 
Digest, China Economist (Shanghai), and Far Eastern Economic Review (Hongkong) 
between January and June, 1949. 

88 Mao, The Chinese Revolution and the Chinese Communist Party. 

99 China Weekly Review, Vol. 114, No. 2 (June 11, 1949), pp. 29-30. 

100 Correspondence on this question was published in Ta Kung Pao (Shanghai), Oct. 
16, 1949. 
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At this early stage of its practice and development, an analysis of the 
foreign policy of the People’s Republic of China must be tentative and 
suggestive rather than definitive. Yet it is clear that the aims and ob- 
jectives of the Chinese Communist Party—and, therefore, those of the 
Central People’s Government—are consciously and specifically drawn from 
the doctrines of Marxism-Leninism. The major theses of Chinese Com- 
munist foreign policy rationalize the aspirations of intransigent revolu- 
tionaries, certain of purpose, confident of destiny, and bitterly impatient 
with the obstacles that appear. In a ‘‘people’s democratic dictatorship,’’ 
which is neither ‘‘popular’’ nor ‘‘democratic”’ in any Western sense, those 
who dictate succeed to a degree without precedent in uniting theory with 
practice, foreign policy with domestic policy, analysis with propaganda. 
Communist China typifies a new kind of state, organized and motivated 
by a revolutionary ethic thoroughly incompatible with the existing struc- 
ture of international law and relations. It struggles to attain unbridled 
freedom of action for the implementation of doctrines which can no longer 
be exposed to objective scrutiny and evaluation. If it accepts restraint, 
it does so from political or tactical considerations alone and not from any 
sense of legal obligation under international law. International law does 
not even receive its lip-service. 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvuEN-uI Liane * 


OBSERVANCE IN BULGARIA, HUNGARY AND RUMANIA OF HUMAN RIGHTS 
AND FUNDAMENTAL FREEDOMS: REQUEST FOR AN ADVISORY 
OPINION ON CERTAIN QUESTIONS 


The General Assembly of the United Nations, at its 235th plenary meet- 
ing held on October 22, 1949, adopted a resolution’ in which it decided, 
inter alia, to ask the International Court of Justice for an advisory opinion 
on certain questions arising out of the controversy over the execution and 
interpretation of the Peace Treaties concluded between the Allied and As- 
sociated Powers of the one part, and Bulgaria, Hungary and Rumania, 
respectively, of the other part. The adoption of this resolution was an 
incidental, though important, phase of the consideration by the General 
Assembly of the question of ‘‘Observance in Bulgaria, Hungary and Ru- 
mania of human rights and fundamental freedoms.’’ The purpose of this 
note is not to discuss the substance of the question, but to give a brief ac- 
count of the deliberations in the General Assembly, both at the second part 
of its third session and at its fourth session, which led to the request for 
an advisory opinion, with emphasis on some of the legal issues involved. 


I. Consideration of the Question at the Second Part of the Third Session of 
the General Assembly 


A. Summary of Proceedings 


Upon the initiative of Bolivia and Australia,? and on the recommenda- 
tion of the General Committee,* the General Assembly, at the second part 
of its third session, decided,* at its 190th plenary meeting on April 13, 
1949, by 30 votes to 7, with 20 abstentions, to include in its agenda an item 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Mr. H. T. Liu and Mr. Michael 
Brandon for assistance in the preparation of the notes. 

1U.N. Doc. A/1043. 

2 The proposals for new items of agenda by Bolivia and Australia were contained in 
U.N. Does. A/820 and A/821, respectively. 

8 In the General Committee, discussions on whether to include the items in the agenda 
took place at its 58th and 59th meetings, held on April 6 and 7, 1949. For proceedings, 
see General Assembly, 3rd Sess., Pt. II, Official Records, Summary Records of General 
Committee, pp. 7-39. 

4U.N. Docs. A/SR.189, 190. 
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entitled ‘‘ Having regard to the provisions of the Charter and of the Peace 
Treaties, the question of the observance in Bulgaria and Hungary of human 
rights and fundamental freedoms, including questions of religious and 
civil liberties, with special reference to recent trials of church leaders.’’ 

The Ad Hoe Political Committee considered the question at its 34th 
to 41st meetings, inclusive, held between April 19 and 22, 1949.5 Before 
the discussion on the substance of the question began, the Committee de- 
cided to invite the governments of Bulgaria and Hungary to send a repre- 
sentative each to participate, without vote, in the discussion of the ques- 
tion. The governments of Bulgaria’ and Hungary ® replied that they 
could not accept the invitation extended to them, on the ground that the 
United Nations had no competence in the matter. 

In the course of the general discussion in the Ad Hoe Political Commit- 
tee, the representative of Bolivia submitted a draft resolution ® in which 
the General Assembly would express its ‘‘deep concern at the grave accusa- 
tions made against the Governments of Bulgaria and Hungary regarding 
the suppression of human rights and fundamental freedoms in those coun- 
tries’’; would ‘‘note with satisfaction that steps have been taken by several 
States signatories to the Peace Treaties with Bulgaria and Hungary re- 
varding these accusations and express the hope that measures will be 
diligently applied in accordance with the treaties, in order to obtain a 
settlement which would ensure respect for human rights and fundamental 
freedoms’’; would ‘‘most urgently draw the attention of the Governments 
of Bulgaria and Hungary to their obligations under the Peace Treaties, in- 
cluding the obligation to co-operate in the settlement of all these ques- 
tions’’; and would ‘‘retain the question on the agenda for the fourth 
session of the General Assembly.’’ 

Another draft resolution was submitted by the representative of Cuba *° 
providing for the appointment of a special committee ‘‘in order to elucidate 
the acts alleged to have been committed in Bulgaria and Hungary against 
human rights and fundamental freedoms, particularly the cases of the 
Catholic Cardinal Mindszenty and the Lutheran Bishop Ordass in Hungary 
and the Protestant Pastors in Bulgaria.’’ It further proposed to bar 
the admission of Bulgaria and Hungary to the United Nations. This draft 
resolution was subsequently withdrawn."! 

A third draft resolution was presented by Australia.12 According to 
this, the General Assembly would express the view that ‘‘a prima facie 
case of abridgement of human rights and fundamental freedoms in Bul- 


5U.N. Doc. A/AC.24/SR.34-41. 
6 This was done on a draft resolution of Australia, U.N. Doe. A/AC.24/50. 


7U.N. Doe. A/AC.24/58. 8 U.N. Doe. A/AC.24/57. 
U.N. Doe. A/AC.24/51/Corr.1. 10 U.N. Doe. A/AC.24/48/Rev.2. 


11 U.N. Doc. A/AC./24/SR.41, p. 9, statement of the Chairman. 
12U.N. Doe. A/AC.24/52. 
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garia and Hungary’’ had been established but that further investigation 
was needed before a final conclusion could be reached. It further pro- 
vided for the establishment of a committee to inquire into the situation 
in these countries, in respect of human rights and fundamental freedoms, 
and to report to the fourth session of the General Asembly. As this 
draft resolution was subsequently superseded by the joint amendment of 
Cuba and Australia, it was declared withdrawn.** 

To the Bolivian draft resolution, which appeared likely to have the 
support of a majority of the members of the Committee, three amendments 
were introduced. One of these was introduced by Chile ** which would in- 
sert a paragraph stating that ‘‘respect for obligations under international 
treaties is one of the fundamental principles of the Organization and es- 
sential for peace and security in the relations between States.’’ It also 
proposed to add another new paragraph in which the General Assembly 
would ‘‘condemn”’ the acts committed by Bulgaria and Hungary in viola- 
tion of human rights and fundamental freedoms. This latter paragraph 
was, however, subsequently withdrawn.*® 

Another amendment was introduced jointly by Colombia and Costa 
Rica.1* This would add a new subparagraph providing that the General 
Assembly ‘‘decides to withdraw, in relation to Bulgaria and Hungary, 
Resolution 197(III),’’ which resolution asked the Security Council to 
reconsider the applications of those states for membership in the United 
Nations. As it was pointed out by the representatives of the Ukraine and 
France that the Committee could not re-open discussion on a decision of the 
General Assembly, its sponsors withdrew the amendment.*’ 

A third amendment was proposed jointly by Cuba and Australia.*® 
The purport of this amendment was to replace the last paragraph of the 
Bolivian proposal, which provided for the retention of the question on the 
agenda of the fourth session of the General Assembly, by two new para- 
graphs providing mainly for the establishment of a committee ‘‘to study 
the situation in Bulgaria and Hungary, in respect of human rights and 
fundamental freedoms,’’ and to report to the fourth session of the Gen- 
eral Assembly. 

The Ad Hoe Political Committee, at its 41st meeting, held on April 22, 
voted on the Bolivian draft resolution and the remaining amendments 
thereto. It decided to reject both the Chilean and the joint Cuban- 
Australian amendments.’® By a vote of 34 to 6, with 11 abstentions, it 
decided to adopt the Bolivian draft resolution as a whole.2? The report 


18 U.N. Doc, A/AC.24/SR.41, p. 9, statement of the Chairman. 


14 U.N. Doe. A/AC.24/53. 18 U.N. Doc. A/AC.24/8R.41, p. 12. 
16 U.N. Doe. A/AC.24/54. 17 U.N. Doc. A/AC.24/SR.41, pp. 10-12. 
18 U.N. Doe. A/AC.24/56. 19 U.N. Doc. A/AC.24/SR.41, pp. 14, 15. 


20 For detailed results of the votes, see ibid., pp. 16-20. 
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of the Ad Hoe Political Committee,** embodying the above-mentioned 
draft resolution, was considered by the General Assembly at its 201st to 
208rd plenary meetings, held on April 29 and 30, and the draft resolution 
was adopted by 34 votes to 6, with 9 abstentions. 

The text of the resolution as adopted is as follows: 


The General Assembly, 


Considering that one of the purposes of the United Nations as to 
achieve international co-operation in promoting and encouraging re- 
spect for human rights and fundamental freedoms for all, without dis- 
tinction as to race, sex, language or religion, 


Considering that the Governments of Bulgaria and Hungary have 
been accused, before the General Assembly, of acts contrary to the pur- 
poses of the United Nations and to their obligations under the Peace 
Treaties to ensure to all persons within their respective jurisdictions 
the enjoyment of human rights and fundamental freedoms, 


1. Expresses its deep concern at the grave accusations made against 
the Governments of Bulgaria and Hungary regarding the suppres- 
sion of human rights and fundamental freedoms in those countries; 


2. Notes with satisfaction that steps have been taken by several 
States signatories to the Peace Treaties with Bulgaria and Hungary 
regarding these accusations, and expresses the hope that measures 
will be diligently applied in accordance with the Treaties, in order 
to ensure respect for human rights and fundamental freedoms; 


3. Most urgently draws the attention of the Governments of Bul- 
garia and Hungary to their obligations under the Peace Treaties, 
including the obligation to co-operate in the settlement of all these 
questions ; and 


4. Decides to retain the question on the agenda of the fourth regular 
session of the General Assembly of the United Nations. 


The foregoing is a brief summary of the proceedings of the second part 
of the third session of the General Assembly on the question under review. 
This question centered around the obesrvance or non-observance of hu- 
man rights and fundamental freedoms in Bulgaria and Hungary. In 
the course of the discussions, charges of violations of the Charter and 
the Peace Treaties were brought by some delegations against these two 
countries which were categorically denied by some other delegations. 
Several legal questions were involved which it may be of interest to review. 
It may be said that much of the discussion was repetitious in the General 
Committee, the Ad Hoe Political Committee and the plenary meetings. 
Only the salient arguments, pro and con, are herein outlined. 


21 U.N. Doe. A/844. 
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B. Alleged Violations by Bulgaria and Hungary of the Charter 
and of the Peace Treaties 


1. Alleged Violations by Bulgaria and Hungary 


In the course of the discussions on the question, it was alleged by the 
representatives of Australia, Bolivia, the United States, and the United 
Kingdom, among others, that Bulgaria and Hungary had committed cer- 
tain acts in violation of human rights and fundamental freedoms, includ- 
ing the maladministration of justice, the denial of the freedoms of politi- 
eal opinion, of expression, of press and publication, of public meeting and 
of religious worship. The trial of Cardinal Mindszenty in Hungary and 
that of the fifteen Protestant pastors in Bulgaria, and the suppression of 
political parties and of churches were, among others, cited in support of the 
allegations.*? 

These allegations were categorically refuted by Bulgaria and Hungary 
in telegrams to the Secretary General, and by Byelorussia, Czechoslovakia, 
Poland, the Soviet Union and Yugoslavia in the General Assembly. It was 
argued that all civil, political and religious freedoms existed in Bulgaria 
and Hungary and that Cardinal Mindszenty and the fifteen Protestant 
pastors were tried, not for their religious activities, but for crimes punish- 
able by penal law, namely, treason, espionage and illicit traffic in eur- 
rencies. It was further argued that the acts of which Bulgaria and Hun- 
gary were accused were done in compliance with Article 4 of the Peace 
Treaties with those two countries which imposed upon them the obligation 
not to permit ‘‘the existence and activities of organizations’’ ‘‘of a Fascist 
type’’ ‘which have as their aim denial to the people of their democratic 
rights.’’ 

Whether the allegations against Bulgaria and Hungary were well 
founded in fact, the General Assembly, in adopting its resolution, had ex- 
pressed no opinion. This point was emphasized by the representative of 
Australia, Mr. N. J. O. Makin, who, in the course of his statement before 
the General Assembly in support of the draft resolution recommended by 
the Ad Hoe Political Committee, declared: 


The resolution is a re-affirmation of the pledge of all Members to 
take joint and separate action to promote respect for human rights. 
It did not pass judgment on Bulgaria and Hungary. The Australian 
delegation had stressed from the outset that there could not be any 


22 For details, see especially the remarks of the Australian representative, Mr. Makin, 
U.N. Doc. A/AC.24/SR.36, pp. 10-18; the U. S. representative, Mr. Cohen, ibid., pp. 
19-27; and the Bolivian representative, A/AC.24/SR.34, pp. 10-19. 

28 For details, see especially telegrams from the Bulgarian Government, U.N. 
Docs. A/832, A/AC.24/58; and from the Hungarian Government, U.N. Docs A/831, 
A/AC.24/57; also remarks of the Soviet representative, Mr. Malik, A/AC.24/SR.39, 
pp. 7-14. 
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such judgment without a full investigation of the facts by the General 
Assembly.** 


2. The Human Rights Provisions of the Charter and of the Peace Treaties 


According to the delegations which brought charges against Bulgaria 
and Hungary, the acts alleged to have been committed by the latter govern- 
ments constituted violations of the provisions of the Charter of the United 
Nations. They pointed out that under Article 1, paragraph 3, of the 
Charter, one of the purposes of the United Nations was 


to achieve international co-operation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in 
promoting and encouraging respect for human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or 
religion. ... 


Article 18, paragraph 1, stipulated: 


The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: . . . (b) promoting international co-opera- 
tion in the economic, social, cultural, educational, and health fields, 
and assisting in the realization of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or 
religion. 


They further pointed out that Article 55 of the Charter provided: 


. . . the United Nations shall promote . . . (c) universal respect for, 
and observance of, human rights and fundamental freedoms for all 
without distinction as to race, sex, language, or religion. 


Bulgaria and Hungary were also charged with having violated the 
Treaties of Peace under which, it was maintained, they had undertaken to 


take all measures necessary to secure to all persons under Bulgarian 
[Hungarian] jurisdiction, without distinction as to race, sex, language 
or religion, the enjoyment of human rights and of the fundamental 
freedoms, including freedom of expression, of press and publication, 
of religious worship, of political opinion and of public meeting.?5 


In addition, under another paragraph of her Treaty, Hungary had fur- 
ther undertaken: 


that the laws in force in Hungary shall not, either in their content or 
in their application, discriminate or entail any discrimination between 
persons of Hungarian nationality on the ground of their race, sex, 
language or religion, whether in reference to their persons, property, 
business, professional or financial interests, status, political or civil 
rights or any other matter.”® 


24U.N. Doc. A/SR.202, p. 3. 
25 Art. 2, Peace Treaty with Bulgaria; Art. 2, par. 1, Treaty with Hungary. 
76 Par. 2 of Art. 2. The Treaty with Bulgaria does not contain this provision. 
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C. The Question of the Competence of the General Assembly 
1. Domestic Jurisdiction 


Throughout the consideration of the question under review, the delega- 
tions of Byelorussia, Czechoslovakia, Poland, the Soviet Union and Yugo- 
slavia insisted that the question was essentially within the domestic juris- 
diction of Bulgaria and Hungary and that under Article 2, paragraph 7, 
of the Charter, the United Nations had no authority to intervene.27 On 
the other hand, it was pointed out by the representative of Australia, Mr. 
H. V. Evatt,?® that it was laid down in Article 10 of the Charter that the 
General Assembly ‘‘may discuss any questions or any matters within the 
scope of the present Charter.’’ Furthermore, under Article 55 it was in- 
eumbent upon the United Nations to promote ‘‘universal respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion.’’ The representative of 
Panama, Mr. Ricardo J. Alfaro,”® declared that the Charter stated in seven 
different places that it was the duty of the United Nations to safeguard 
human rights and to ensure that they were observed. It was evident, 
therefore, that the United Nations should be able to intervene in the case 
of a violation of human rights; otherwise those provisions would be 
worthless. 

It may be of interest to note that references were made to the meaning of 
the word ‘‘intervention’’ in Article 2, paragraph 7, of the Charter. The 
representative of Uruguay, Mr. Alberto Dominguez Cémpora,*° defined it 
as ‘‘unlawful intervention.’’ If, according to him, states had mutually 
undertaken to apply certain standards, had agreed to set up an organ to 
ensure their application, and if that organ then intervened in the domestic 
affairs of a state, there could be no question of unlawful interference; that 
would be a legal act. The representative of the United States, Mr. Ben- 
jamin V. Cohen,*! maintained the view that ‘‘discussion could not normally 
be construed as ‘intervention’ within the meaning of Article 2, paragraph 


2. The Peace Treaties in Relation to the Question 


It was urged by a number of representatives that the existence of the 
Peace Treaties had the effect of rendering the matter under consideration 
one of international concern and of placing it outside the scope of Article 
2, paragraph 7, of the Charter. In support of this view, the United King- 


27 See, for instance, the remarks of the representative of Poland, General Assembly, 
2nd Sess., Pt. II, Official Records, Summary Records of the General Committee, pp. 10, 
11; and remarks of the U.S.S.R. representative, ibid., p. 26. 

28 Tbid., p. 15. 29 Ibid., p. 20. 

30 U.N. Doe. A/SR.190, p. 9. 31 U.N. Doe. A/SR.189, p. 12. 
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dom representative, Sir Alexander Cadogan,** cited the advisory opinion 
given by the Permanent Court of International Justice in connection with 
the nationality decrees issued in Tunis and Moroceo.*? The Court had de- 
clared that the right of a state to use its discretion in a matter such as that 
of nationality, which was one of domestic jurisdiction, was, nevertheless, 
restricted by obligations which it might have undertaken towards other 
states. In such a case, the jurisdiction of a state was limited by the rules 
of international law. The representative of Chile, Mr. Hernan Santa 
Cruz,** referred to the question of the treatment of Indians in South Africa. 
He pointed out that, in that connection, the Soviet representative, Mr. 
Andrei Y. Vyshinsky,** had taken the position that in view of the existence 
of an agreement between the governments of India and the Union of South 
Africa, the principle of domestic jurisdiction did not apply. 

The representative of the Soviet Union, Mr. Jacob A. Malik,** cited 
Article 107 of the Charter in support of his position that the question of 
the Peace Treaties and their implementation was outside the competence 
of the United Nations. It was further contended by the representative of 
Poland, Mr. Juliusz Katz-Suchy,*’ that even if a violation of the Peace 
Treaties had been committed, the procedures laid down in these treaties 
relating to their execution and interpretation should be applied. On the 
other hand, the representative of Australia, Mr. Evatt,** argued that the 
provisions of a treaty between states did not affect the jurisdiction of the 
United Nations, if such jurisdiction already existed. It was important to 
refer to treaties, but states could not, by agreement between themselves, 
rule out the jurisdiction of the United Nations as conferred by the Charter. 
That was, he said, the meaning of Article 103 of the Charter. 


3. The Obligations of Non-Members 


In the course of the discussions in the General Committee, another ground 
was advanced as precluding the competence of the United Nations in the 
present controversy. The representative of Poland, Mr. Katz-Suchy,*° 
questioned whether Bulgaria and Hungary, not being Members of the 
United Nations, were in any way legally bound to comply with the Charter 


32 General Assembly, 3rd Sess., Pt. II, Official Records, Summary Records of the Gen- 
eral Committee, p. 19. 

33 See Publications of the Permanent Court of International Justice (Leyden, 1923), 
Series B, Advisory Opinions, 1-10, No. 4. 

34 General Assembly, 3rd Sess., Pt. II, Official Records, Summary Records of the Gen- 
eral Committee, p. 17. 

35 See General Assembly, 1st Sess., Pt. I, Official Records, 52nd plenary meeting. 

36 General Assembly, 3rd Sess., Pt. II, Official Records, Summary Records of the Gen- 
eral Committee, p. 28. 

87 Ibid., p. 12. The Soviet, Czechoslovak and Ukrainian representatives took the same 
position. 

88 Ibid., p. 16. 39 Ibid., p. 10. 
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provisions concerning human rights and fundamental freedoms. The only 
provision of the Charter, he maintained, which could be interpreted as im- 
posing an obligation on a state not a Member of the United Nations con- 
cerned only the maintenance of international peace and security. This 
provision was Article 2, paragraph 6, which provided that the United 
Nations shall ‘‘ensure that States which are not Members of the United 
Nations act in accordance with these principles so far as may be necessary 
for the maintenance of international peace and security.’’ It was claimed 
that, as the case in question did not involve the maintenance of interna- 
tional peace and security, the provision did not apply.*° The representa- 
tive of the United States, Mr. Warren R. Austin,*! on the other hand, took 
the view that respect for international obligations assumed under the Peace 
Treaties by Bulgaria and Hungary was essential if the general welfare of 
the peoples of the world and friendly relations among nations were to be 
ensured. ‘‘Peace itself depended upon the observance of the provisions of 
the Peace Treaties,’’ he declared. 


IT. Measures Taken by the Several States in Application of the Procedures 
Provided in the Peace Treaties for the Settlement of Disputes 


The Peace Treaties with Bulgaria, Hungary and Rumania contain iden- 
tical provisions laying down elaborate procedures for settling disputes 
over the interpretation and execution of the treaties. Article 36 of the 
Peace Treaty with Bulgaria, Article 40 of the Peace Treaty with Hungary, 
and Article 38 of the Peace Treaty with Rumania, all stipulate that, except 
where another procedure is specifically provided under any article of the 
treaty, any dispute concerning the interpretation or execution of the treaty 
which is not settled by direct diplomatic negotiations, shall be referred to 
the heads of the diplomatic missions in the respective capitals, of the Soviet 
Union, the United Kingdom and the United States. They also provide 
that any such dispute not resolved by the three Heads of Mission within 
a period of two months shall, unless the parties to the dispute mutually 
agree upon another means of settlement, be referred at the request of 
either party to the dispute to a commission composed of one representative 
of each party and a third member selected by mutual agreement of the two 
parties from nationals of a third country. Finally, should the two parties 
fail to agree within a period of one month upon the appointment of a 
third member, the Secretary General of the United Nations may be re- 
quested by either party to make the appointment. The decision of the 
majority of the members of such a commission shall be the decision of the 
commission and shall be accepted by the parties as definitive and binding. 

In pursuance of the above-mentioned provisions and in accordance with 


40 See, for instance, remarks of the Polish representative, U.N. Doc. A/SR.159, p. 15. 
41 Ibid., p. 34. 
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the resolution of the General Assembly of April 30, 1949, referred to above, 
the governments of the United Kingdom and the United States took certain 
steps *? looking towards the implementation of the provisions of the Peace 
Treaties. In line with the procedures set forth in the Peace Treaties, these 
measures fell into three stages. 


A. First Stage: Direct Diplomatic Negotiations 


On April 2, 1949, the governments of the United Kingdom and the United 
States addressed parallel notes to Bulgaria, Hungary and Rumania, charg- 
ing them with instances of violations of the respective clauses of the Peace 
Treaties which obligated them to secure to their peoples the enjoyment of 
human rights and fundamental freedoms. The United Kingdom and the 
United States governments requested that remedial measures be taken by 
the three governments in respect of the alleged violations. Canada associ- 
ated herself with the contents of the United States notes to Hungary and 
Rumania. Although she was not a signatory to the treaty with Bulgaria, 
she declared that her view was identical with that of the United States. 
Australia and New Zealand associated themselves with the notes of the 
United Kingdom. 

In their replies to these notes, Bulgaria, Hungary and Rumania rejected 
all charges of violations of the Peace Treaties and accused the United King- 
dom and the United States of attempting to interfere in their domestic 
affairs. 


B. Second Stage: Requests for Reference of the Disputes to the 
three Heads of Mission 


In notes dated May 31, 1949, addressed to Bulgaria, Hungary and Ru- 
mania, the United Kingdom and the United States expressed dissatisfaction 
with the replies of the three governments, and declared that, in their view, 
a dispute had arisen concerning the execution and interpretation of the 
Treaties of Peace which the three governments respectively had shown no 
disposition to join in settling by direct diplomatic negotiations. It was 
stated that in each case the Heads of Mission of the United Kingdom and 
the United States in the three capitals had been instructed to refer the dis- 
pute to the three Heads of Mission in accordance with the relevant pro- 
visions of the Peace Treaties. The governments of Australia and New 
Zealand associated themselves with the notes of the United Kingdom. 

The Head of Mission of the United Kingdom in each of the three capitals 
accordingly approached his colleagues from the United States and the 


42 The texts of the notes exchanged between the United Kingdom on the one hand, 
and Bulgaria, Hungary, Rumania and the Soviet Union on the other, may be found in 
U.N. Doc. A/990. Those between the United States and the latter four governments 
are contained in U.N. Doc. A/985. 
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Soviet Union with a view to considering the alleged disputes. The Heads 
of Mission of the United States did likewise to their colleagues from the 
United Kingdom and the Soviet Union. 

While in each case the United Kingdom and the United States were in 
agreement on the reference of the disputes to the three Heads of Mission, 
the Soviet Government replied in the negative. In notes delivered by its 
Embassies in Washington and London, the Soviet Union took the view that 
Bulgaria, Hungary and Rumania had fulfilled all their obligations under 
the Peace Treaties, and that the charges of violations of the treaties and 
the invoking of the treaty procedures were an attempt to interfere in the 
internal affairs of those countries. It was stated that the Soviet Union 
therefore did not see any ground for convening the three Heads of Mission 
for the purpose of considering the questions raised by the United Kingdom 
and the United States. 

In reply to the Soviet notes, the United Kingdom and the United States, 
by notes of June 30, 1949, presented counter-arguments and expressed the 
hope that the Soviet Government would reconsider its decision and comply 
with their requests for consultation. To these representations, the Soviet 
Government replied, in a note of July 19, 1949, to the United States, that 
it did not see any basis for review of its position. 


C. Third Stage: Requests for Reference of Disputes to Commissions 


As their requests for three-Power consultations had failed, the United 
Kingdom and the United States, in parallel notes of August 1, 1949, to 
Bulgaria, Hungary and Rumania, requested that the disputes in each case 
be referred to a commission, in pursuance of the provisions of the respective 
Peace Treaties. They were each asked to join the United Kingdom and 
the United States in appointing such commissions. The governments of 
Australia and New Zealand associated themselves with the note of the 
United Kingdom to Bulgaria, while the governments of Australia, Canada 
and New Zealand associated themselves with the notes to Hungary and 
Rumania. 

All three governments—Bulgaria, Hungary and Rumania—rejected this 
request in separate notes, denying the existence of disputes within the 
meaning of the relevant provisions of the Peace Treaties. 

On September 19, 1949, the United Kingdom and the United States 
addressed further notes to the governments of Bulgaria, Hungary and 
Rumania, in which it was stated that the refusal of the three governments 
to join in establishing the commissions envisaged in the treaties was a 
further deliberate breach of their obligations under the Peace Treaties. 
They further declared that they were nonetheless determined to take all 
possible measures which might be open to them to secure the compliance 
by the three governments with the provisions of the treaties. 
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III. Consideration of the Question at the Fourth Session of the General 
Assembly 


The question of ‘‘Observance in Bulgaria and Hungary of human rights 
and fundamental freedoms’’ was placed on the provisional agenda of the 
fourth session of the General Assembly, in pursuance of the resolution of 
the General Assembly referred to above. One month before the opening 
of the session, the Government of Australia proposed that the General 
Assembly consider the same question as it related to Rumania.** On the 
recommendation of the General Committee,** the General Assembly decided, 
at its 224th meeting, held on September 22, 1949, to include the item 
‘‘Observance in Bulgaria, Hungary and Romania of Human Rights and 
Fundamental Freedoms’’ in its agenda and to refer it to the Ad Hoe 
Political Committee for consideration and report.*® 

The Ad Hoe Political Committee considered the question during its 7th 
to 15th meetings, inclusive, held between October 4 and 13, 1949. At the 
beginning of its deliberations, the Committee decided to invite the Govern- 
ment of Rumania to send a representative to participate, without vote, in 
the discussions of the question. The invitation was, however, rejected by 
the Government of Rumania.‘ 


A. Alleged Violations by Rumania of the Charter and of the 
Peace Treaty 


In the course of the discussions in the Ad Hoe Political Committee, 
various charges were brought against Rumania that she violated human 
rights and fundamental freedoms.*? It was alleged that the judicial 
process in Rumania did not conform to common standards of justice and 
that the freedoms of the press, of opinion, of association and of religion 
did not exist. The arrest and detention without trial of six bishops of 
the Uniate Church and the dissolution of the Greek Orthodox Church were 
cited as evidence. It was contended that these constituted violations of 
the Charter of the United Nations and the Peace Treaty concluded between 
Rumania and the Allied and Associated Powers.*® 

All these allegations were categorically denied by the representative of 
the Soviet Union,*® among others. He stated that Rumania, like Bulgaria 
and Hungary, had not violated human rights or fundamental freedoms 
and had fulfilled all her obligations under the Peace Treaty and the Charter 


43 U.N. Doc. A/948. 

44 For discussions in the General Committee, see U.N. Doc. A/BUR/SR.65, pp. 7-10; 
and the Report of the General Committee, U.N. Doc. A/989, pp. 1, 9. 

45 U.N. Doc. A/SR.224, pp. 2-4. 46 U.N. Doc. A/AC.31/L.4. 

47 See especially statements by the representatives of Australia, Mr. Makin, and the 
U.S., Mr. Cohen, U.N. Doe. A/AC.31/SR.7, pp. 3, 4 and 9. 

48 The provisions on human rights of this treaty are identical with those of the Treaty 
with Hungary. The latter are quoted in a preceding paragraph. 

49 U.N. Doc. A/AC.31/SR.12, p. 13. 
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of the United Nations. The acts of which Rumania was accused were done, 
he argued, in pursuance of Article 5 of the Peace Treaty, which obligated 
Rumania not to ‘‘permit in future the existence and activities of organiza- 
tions’’ ‘‘of a Fascist type,’’ ‘‘which have as their aim denial to the people 
of their democratic rights.’’ °° 


B. The Proposal to Request an Advisory Opinion 


The discussions in the Ad Hoe Political Committee centered around a 
draft resolution *' jointly proposed by Bolivia, the United States and Can- 
ada. The main purport of this draft resolution was that the General 
Assembly should decide to submit to the International Court of Justice for 
an advisory opinion four questions relating to the interpretation and im- 
plementation of the provisions of the Peace Treaties concerning the settle- 
ment of disputes. 

_In introducing the joint draft resolution, the United States representa- 
tive, Mr. Cohen,*? stated that, in implementation of the General Assembly 
resolution adopted at its previous session, the United States had taken 
steps to set in motion the machinery provided in the Peace Treaties for the 
settlement of disputes. Similar steps were taken by several other signa- 
tories to the treaties. The governments of Bulgaria, Hungary and Ru- 
mania, however, repeatedly denied any violation of the treaties, alleging 
that the actions against which the United States had protested were taken 
against subversive and Fascist elements, that they were in any case matters 
falling within their own jurisdiction and that any effort to make them the 
subject of a dispute under the treaties constituted an unwarranted inter- 
vention in their internal affairs. The refusal of the three governments to 
participate in the treaty procedures was a further violation of the treaties 
as well as of the General Assembly’s resolution. By stating that they con- 
sidered their obligations under the treaties fulfilled and denying the exist- 
ence of any dispute requiring the application of the treaty machinery, they 
sought to evade all charges of violations. The United States representative 
maintained that the refusal by the three governments raised a legal issue 
of paramount importance. Accordingly, he urged the General Assembly 
to request an advisory opinion of the International Court of Justice on 
the legal questions concerning the applicability and implementation of the 
treaty procedures. 

The proposal to request an advisory opinion of the International Court 
of Justice received considerable support in the Ad Hoe Political Com- 
mittee, many of whose members thought the refusal to carry out the treaty 
procedures on the part of the three governments unjustified. Thus the 
delegations of Sweden, Denmark, Norway and Iceland ** which, at the 


50 Ibid., p. 5. 51 U.N. Doe. A/AC.31/L.1/Rev.1. 


52 U.N. Doc. A/AC.31/SR.7, pp. 9-11. 
33 U.N. Does. A/AC.31/SR.9, pp. 9, 10, 12, 13; A/AC.31/SR.10, p. 7. 
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previous session of the General Assembly, had not voted in favor of the 
consideration of the question, but urged the settlement of the dispute by 
the treaty procedures, expressed dissatisfaction with the attitude of the 
three governments and spoke in favor of the joint draft resolution. 

On the other hand, the representative of the Soviet Union, Mr. 
Vyshinsky,** took the position that Bulgaria, Hungary and Rumania were 
not guilty of violating the Peace Treaties, that no dispute existed within 
the meaning of the treaties, and that there was therefore no reason to re- 
quest an advisory opinion. He maintained that the Peace Treaties stipu- 
lated that in all questions relating to the interpretation and execution of 
the treaties, agreement had to be reached among the representatives of the 
United States, the Soviet Union and the United Kingdom. If there was 
no agreement among those three states, no action could be taken in im- 
plementation of the treaty procedures. In the present case, there was no 
such agreement, ‘‘inasmuch as the Soviet Union did not recognize the 
existence of a dispute or of violations of the Peace Treaties.’’ ‘‘Conse- 
quently,’’ he added, ‘‘attempts to apply Peace Treaty machinery were 
obviously a violation of the Charter, so that there was no reason at all to 
apply to the International Court of Justice for an advisory opinion.’’ 

In reply to the Soviet arguments, the representative of the United States, 
Mr. Cohen,** relied on Article 36 of the Treaty with Bulgaria, Article 40 
of the Treaty with Hungary and Article 38 of the Treaty with Rumania, 
and pointed out that the three Powers did not have to come to a prior 
agreement as to the existence of a dispute before the treaty procedures 
could be applied. If prior agreement were necessary, he continued, there 
would be no point in stipulating that the question should be referred to 
the three Heads of Mission, since the latter would already have the matter 
before them. There was therefore no doubt that the treaty procedures 
applied to any dispute arising between any of the signatories. 


C. The Questions to be Referred to the Court for an Advisory Opinion 


The questions which the joint draft resolution proposed to have referred 
to the International Court of Justice for an advisory opinion are as follows: 


‘‘T. Do the diplomatic exchanges between Bulgaria, Hungary and 
Romania on the one hand and certain Allied and Associated Powers 
signatories to the Treaties of Peace on the other, concerning the im- 
plementation of article 2 of the Treaties with Bulgaria and Hungary 
and article 3 of the Treaty with Romania, disclose disputes subject 
to the provisions for the settlement of disputes contained in article 
36 of the Treaty of Peace with Bulgaria, article 40 of the Treaty of 
Peace with Hungary, and article 38 of the Treaty of Peace with 
Romania ?”’ 


In the event of an affirmative reply to question I: 


‘‘TI. Are the Governments of Bulgaria, Hungary and Romania obli- 
gated to carry out the provisions of the articles referred to in question 


84 U.N. Doe. A/AC.31/SR.12, p. 6. 65 U.N. Doe. A/AC.31/SB.14, p. 15. 


114 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


I, including the provisions for the appointment of their representatives 
to the Treaty Commissions ?”’ 


In the event of an affirmative reply to question II and if within thirty 
days from the date when the Court delivers its opinion, the Govern- 
ments concerned have not notified the Secretary-General that they 
have appointed their representatives to the Treaty Commissions, and 
the Secretary-General has so advised the International Court of 
Justice : 

‘TIT. If one party fails to appoint a representative to a Treaty Com- 
mission under the Treaties of Peace with Bulgaria, Hungary and 
Romania where that party is obligated to appoint a representative to 
the Treaty Commission, is the Secretary-General of the United Nations 
authorized to appoint the third member of the Commission upon the 
request of the other party to a dispute according to the provisions of 
the respective Treaties ?’’ 


In the event of an affirmative reply to question III: 


‘‘IV. Would a Treaty Commission composed of a representative of 
one party and a third member appointed by the Secretary-General 
of the United Nations constitute a Commission, within the meaning 
of the relevant Treaty articles, competent to make a definitive and 
binding decision in settlement of a dispute ?’’ 


D. Amendments to the Proposal 


To the joint draft resolution the representative of Australia introduced 
an amendment ® proposing that an ad hoc committee be appointed by the 
General Assembly which would be convened immediately by the Secretary 
General should the Court reply in the negative to question I or II, or should 
the three governments concerned fail, in the event of the replies to both 
questions being in the affirmative, to appoint their national representatives 
to the respective Treaty Commissions within thirty days of the date of 
the advisory opinion. It further proposed to instruct the ad hoe com- 
mittee to report to the fifth session of the General Assembly upon the situ- 
ation in Bulgaria, Hungary and Rumania with respect to the observance 
of human rights and fundamental freedoms. 

Another amendment ** was introduced by the representatives of Brazil, 
Lebanon and The Netherlands. This proposed to insert a reference to 
Article 55 of the Charter in the preamble of the joint draft resolution and 
to replace the first paragraph of the operative part thereof—which para- 
graph affirmed the continuing interest in and deep concern at the grave 
accusations made against Bulgaria, Hungary and Rumania—by two new 
paragraphs. The first of these would express the continuing interest and 
increased concern of the General Assembly at the grave accusations made 
against Bulgaria, Hungary and Rumania. The second new paragraph 
would record the opinion that the refusal of the three countries to codperate 


56 U.N. Doc. A/AC.31/L.2. 87 U.N. Doe. A/AC.31/L.3. 
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in the efforts of the General Assembly to examine the grave accusations 
justified this concern. 


E. Discussions on the Questions to be Referred 
to the International Court of Justice 


While most delegations were in principle in favor of referring legal 
questions in connection with the case to the International Court of Justice 
for an advisory opinion, discussions on the several questions proposed for 
reference to the Court were relatively scanty. Several delegations,®* in- 
cluding those of France, Australia, Mexico, the Dominican Republie and 
Peru, however, raised strong objections to questions III and IV. Question 
III concerns the authority of the Secretary General of the United Nations 
to appoint a third member of a commission. Question IV concerns the 
competence of a commission composed of two members to make a definitive 
and binding decision. 

According to the French representative, Mr. Pierre Ordonneau,*® the 
treaties laid down an arbitration procedure which was only possible if both 
parties agreed to appoint their arbitrators. It was therefore impossible 
to contemplate setting up a commission for arbitration on which one of 
the parties refused to be represented, even if it were at fault in so refusing. 
The French representative stated that precedents existed which bore out 
his point of view. After the second World War, a procedure of arbitration 
had been envisaged between Finland and the Soviet Union with regard 
to Karelia. As the Soviet Union refused to appoint an arbitrator, noth- 
ing further was done in the matter and there was no question of setting 
up an arbitration commission which would include representatives of one 
side only. 

The representative of Australia, Mr. Makin,®° expressed doubts whether 
a commission composed of two members only would be one within the mean- 
ing of the treaties. Such a commission would hardly be able to escape 
the charges of bias which would undoubtedly be leveled against them. He 
further pointed out that the provision of the Peace Treaties that such com- 
missions should decide matters by a simple majority would probably make 
it difficult for a two-member commission to reach decisive conclusions in 
most matters. Moreover, those governments which had declined to co- 
operate in the settlement of disputes under a certain procedure were not 
likely to follow the conclusions reached by the application of that procedure. 

On the other hand, the representative of India, Sir Benegal N. Rau,** 
stressed the importance of having the two questions settled because of the 


58 The remarks of the representative of Mexico may be found in U.N. Doe. A/SR.235, 
p. 13; of the representative of the Dominican Republic, in A/SR.234, pp. 24, 25; the 
representative of Peru declared himself in favor only of question I, U.N. Doe A/SR.235, 
pp. 13, 14. 

59 U.N. Doc. A/AC.31/SR.14, p. 17; see also A/SR.234, p. 9. 

60 U.N. Doc. A/AC.31/SR.10, p. 8. 61 Ibid., p. 4. 
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bearing they might have on the drafting of future treaties. He referred 
to a case before the Privy Council of the United Kingdom in which it was 
held that, since the Government of Northern Ireland refused to appoint a 
representative on a boundary commission which, according to a treaty, was 
to consist of three persons, one to be appointed by the Government of the 
Irish Free State, one by the Government of Northern Ireland and one by 
the United Kingdom Government, ‘‘there was no constitutional means 
under the existing statute for bringing the boundary commission into 
existence.”’ 

The representative of the United Kingdom, Sir Hartley Shawcross, while 
defending the propriety of referring the questions to the International 
Court of Justice, expressed the opinion that ‘‘convincing arguments could 
have been advanced on both sides’’ on the substance of the questions. ‘‘The 
resolution merely sought the guidance of the Court on the precise meaning’’ 
of the relevant provisions of the Peace Treaties.®? 


F. Adoption of the Resolution 


The joint draft resolution and amendments thereto were put to the vote 
at the 15th meeting of the Ad Hoe Political Committee on October 13. The 
Brazil-Lebanon-Netherlands amendment was adopted. The Australian 
amendment was rejected. The joint draft resolution as a whole, as 
amended, was adopted by 41 votes to 5, with 9 abstentions.®* 

The draft resolution of the Ad Hoe Political Committee was considered 
by the General Assembly at its 234th and 235th meetings, held on October 
22 and 23, 1949.%* It was adopted as a whole by 47 votes to 5, with 7 
abstentions.* 


62 Final debate on the question in the plenary meeting, U.N. Doc. A/SR.234, p. 36. 

63 U.N. Doc. A/AC.31/SR.15, pp. 3-6. As to the four questions to be referred to the 
International Court of Justice, the votes for their adoption were as follows: question 
I, 45 votes to 5, with 4 abstentions; question II, 44 votes to 5, with 6 abstentions; 
question III, 39 votes to 6, with 8 abstentions; question IV, 39 votes to 6, with 9 
abstentions. 

64U.N. Doc. A/SR.234, 235. For text of resolution, see U.N. Doc. A/1043. The 
operative part of the resolution, besides submitting four questions to the International 
Court of Justice and retaining the question on the agenda of the fifth session of the 
General Assembly, reads: 


‘*The General Assembly 

‘*]. Expresses its continuing interest in and its increased concern at the grave 
accusations made against Bulgaria, Hungary and Romania, 

‘*2. Records its opinion that the refusal of the Governments of Bulgaria, Hun- 
gary and Romania to co-operate in its efforts to examine the grave charges with 
regard to the observance of human rights and fundamental freedoms justifies this 
concern of the General Assembly about the state of affairs prevailing in Bulgaria, 
Hungary and Romania in this respect.’’ 


65 The votes for the adoption of the four questions to be referred to the International 
Court of Justice were as follows: question I, 47 votes to 6, with 5 abstentions; ques- 
tion II, 46 votes to 5, with 7 abstentions; question III, 38 votes to 6 with 14 absten- 
tions; question IV, 37 votes to 6, with 15 abstentions. 
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It may be noted that, in adopting the resolution, the General Assembly 
did not pass any judgment upon the substance or merit of the charges 
brought against Bulgaria, Hungary or Rumania. This seems clear from 
the text of the resolution in which the General Assembly merely expressed 
its continuing interest in, and its increased concern at, the grave accusa- 
tions made against the three states. As Sir Hartley Shaweross, the United 
Kingdom representative, put it, ‘‘the General Assembly was not called upon 
to express any final conclusion at the present juncture as to whether treaty 
obligations had or had not been violated.’’ ®* 


THE PRACTICE OF THE UNITED NATIONS WITH RESPECT 
TO RESERVATIONS TO MULTIPARTITE INSTRUMENTS 

It is intended to survey here the practice of the United Nations with 
respect to reservations which have been made by states to multipartite in- 
struments, and to give an account of the various specific cases which have 
arisen. However, first, for comparative purposes, it is pertinent to refer 
to the procedural developments concerning reservations, which took place 
during the period of the League of Nations. 

During this period there were indications of the growth of a practice 
either to define in a treaty the precise reservations the parties were dis- 
posed to admit, or to exclude expressly the making of any reservations 
whatsoever to the agreed text. Stipulations to this effect were not un- 
common. However, they do not bind a state which intends to make a reser- 
vation, as long as it has not yet become a party to the treaty in which such 
stipulations are inserted. Thus, the inclusion of such stipulations con- 
stitutes, not a limitation imposed on the right to make reservations, but 
rather an advance indication that the consent of the other parties which 
is requisite for their validity, will not be forthcoming. In the ease of 
International Labor Conventions it has been the view of the International 
Labor Office that the possibility of reservations is excluded, not by the 
terms of the conventions, but because of their ‘‘peculiar legal character,’’ 
and particularly in that if a reservation were merely interpretative, the 
International Labor Conference in accepting it would be usurping the 
function of interpretation conferred by each labor convention on the Inter- 
national Court of Justice. It is a familiar but not easy task to distinguish 
from reservations, properly so-called, interpretations of the text of a treaty 
when these are not agreed to by all the parties thereto and thus do not 
form an integral part of the text.” 

Apparently the first example of a provision governing the making of 


66 Final debate in plenary meetong on draft resolution, U.N. Doe. A/SR.234, p. 37. 

1This view was expressed in a memorandum submitted by the Director of the In- 
ternational Labor Office to the League of Nations Secretariat in connection with the 
examination by the Committee of Experts for the Progressive Development of Interna- 
tional Law of the question of the admissibility of reservations to general (i.e., multi- 
partite) conventions. See League of Nations Doe. ©.212.1927.V. 

2Cf. Art. 105 of the Havana Charter for an International Trade Organization. 
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reservations in a multipartite instrument concluded under the auspices of 
the League of Nations, was the Protocol to the Convention for the Simpli- 
fication of Customs Formalities, 1923.4 At the end of the conference 
which drew up the convention, all the reservations which the conference was 
prepared to allow were embodied in this Protocol. They mostly related 
to two particular articles of the convention. The Protocol provided that 
subsequent reservations to those two articles should be accepted if the 
Council of the League so decided after consulting the Economie Com- 
mittee, which was the technical body responsible for the preparatory work 
of the conference.* This was an interesting but exceptional procedure 
whereby the Contracting Parties agreed in advance to be bound by the 
decision of the Council of the League to accept or reject any reservations 
made. No such obligations have been assumed in advance under United 
Nations practice, but the requisite consent has been given in various in- 
stances collectively by the Contracting Parties.° 

A further example of the tendency which revealed itself during the time 
of the League of Nations to regulate the making of reservations by express 
provision, is to be found in Annex ITI to the Convention Providing a Uni- 
form Law for Bills of Exchange and Promissory Notes, 1930, in which were 
cited various possible reservations.* Article 1 of the Convention also 


provided : 


This undertaking shall, if necessary, be subject to such reservations as 
each High Contracting Party shall notify at the time of its ratification 
or accession. These reservations shall be chosen from among those 
mentioned in Annex II of the present Convention. 


This provision was interpreted by the Drafting Committee to mean that 
‘the acceptance of the uniform law may not be made subject to any reser- 
vations other than those indicated in Annex II of the Convention.’’? 
Under the United Nations very few multipartite instruments have con- 
tained provisions governing the making of reservations. The European 
Broadeasting Convention, Copenhagen, 1948, and the International High 
Frequency Broadcasting Agreement, Mexico City, 1949, both include 
articles expressly excluding all reservations. The Revised General Act for 
the Pacific Settlement of International Disputes as adopted by the General 
Assembly provides, as in the original, for the making of specific reserva- 
tions. The other conventions adopted by the General Assembly have not 


3 Hudson, International Legislation, Vol. II (1922-1924), p. 1120. 

4 This practice was viewed with approval by the Council of the League and recom- 
mended for use in connection with other technical subjects. See the Resolution of 
June 17,1927. League of Nations Official Journal, 1927, p. 800. 

5 See pp. 122, 125, 127, post. 

6 League of Nations Doc. C.346(I)M.142(TI).1930.II. 

7See Harvard Research in International Law, Draft Convention on Treaties, this 
JOURNAL, Supp., Vol. 29 ( (1935), p. 845. 
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contained any such provisions. In the case of the Convention on the Pre- 
vention and Punishment of the Crime of Genocide, when consulted on its 
drafting, the Legal Department of the Secretariat advised that there should 
be included in the text a clause governing reservations, but no action was 
taken on this suggestion. 

Where, as is generally the case, no procedure has been stipulated in a 
particular instrument with regard to the making and accepting of reserva- 
tions, the Secretary General of the United Nations in his capacity as de- 
positary, has strictly observed the principle that a reservation may be 
received in deposit only subject to its acceptance by the other Contracting 
Parties.* Some conventions concluded under the auspices of the League 
of Nations provided for an inquiry to be addressed by the depositary to 
the parties concerned as to the acceptability of reservations and for the 
presumption of consent in the absence of objection. In each case where 
a reservation has been made to an instrument of which the Secretary Gen- 
eral of the United Nations is the depositary, he has notified the Contracting 
Parties accordingly, and subsequently, an ad hoc procedure has been evolved 
for the securing of the requisite consent. It is now proposed to give a brief 
account of some of these cases. 


Reservations to Conventions Adopted by the General Assembly 


New Zealand, when acceding on December 10, 1947, to the Convention 
on the Privileges and Immunities of the United Nations, the first instru- 
ment to be adopted by the General Assembly, made the following reser- 
vation : 


Exemption from rates imposed on salaries and emoluments, by any 
law in New Zealand, shall not extend to a person who is a British 
subject and who is domiciled and employed in New Zealand. 


Canada, on January 22, 1948, when acceding to the convention, made a 
similar reservation : 


Exemption from taxation imposed by any law in Canada on salaries 
and emoluments shall not extend to a Canadian citizen residing or 
ordinarily resident in Canada. 


8In this respect the practice of the Secretariat of the League of Nations has been 
followed. See, as to that, Hudson, International Legislation, Vol. I, p. li. See, 
however, William Sanders in this JouRNAL, Vol. 33 (1939), p. 488, where this practice 
is distinguished from that of the Pan American Union. He refers to the difference in 
the procedure followed in securing the acceptance of reservations by the other Con- 
tracting Parties, and to the opposing views regarding the effect of the non-acceptance 
of a reservation by one of the Contracting Parties. 

®E.g., Convention Concerning Economic Statistics, 1928, Art. 17, Hudson, op. cit., 
Vol. IV (1928-1929), p. 2575; also Convention for the Prevention and Punishment of 
Terrorism, 1937, Art. 23, Hudson, op. cit., Vol. VII (1935-1937), p. 862. 
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There being no clause in the convention governing reservations, the Secre- 
tary General accepted the instruments of accession tendered and notified 
Member States of the reservations. There were no objections to these 
reservations.?° 

It is clear that the adoption of a convention by the General Assembly 
does not preclude the possibility of the formulation of reservations, nor 
disentitle the Secretary General as depositary from entertaining them. 
Member States have frequently indicated their intention to accept the 
provisions of a convention only subject to reservations. This occurs most 
often either in the Sixth Committee,’ or in a subcommittee thereof, or 
during a plenary session of the General Assembly.’2 The question was 
raised in the Sixth Committee during the discussion of the draft con- 
vention on genocide as to the legal implications of reservations made by 
delegations in this manner.** The Rapporteur stated that the statements 
made on the occasion of the vote on the draft convention would be included 
in the record of the meeting but that they had no legal significance. Reser- 
vations which had been made by certain delegations in the Committee could 
be made at the time of the signature of the convention. The Chairman 
then expressed the feeling of the Committee by declaring that in explaining 
their votes, some delegations had simply wished to reserve their govern- 
ments’ freedom of action regarding the ratification of the convention. 


Reservations to the Constitution of the International Refugee Organization 


Several reservations were made by states when accepting the Constitution 
of the International Refugee Organization. Thus the instrument of ac- 
ceptance of the United States deposited July 3, 1947, contained a reserva- 
tion that such acceptance should not constitute authorization for the entry 
of persons into the United States without prior approval thereof by the 
Congress, or have the effect of amending any laws of the United States. 
The IRO Constitution provides that the organization shall have the power 
to ‘‘Conclude agreements with countries able and willing to receive refugees 
and displaced persons .. .’’ (Article 2(2)(J)), but there is no obligation 


10 Subsequently the General Assembly adopted a resolution requesting Members which 
had not acceded to the Convention on Privileges and Immunities of the United Nations 
or which had acceded to it with reservations as to its section 18(b), to take the necessary 
action, legislative or other, to exempt their nationals employed by the United Nations 
from national income taxation with respect to their salaries and emoluments paid to 
them by the United Nations, or in any other manner to grant relief from double taxa- 
tion to such nationals. See U.N. Doc. A/810, Resolution 239 (III) C. 

11 See the statements of various delegations in General Assembly, 3rd Sess., Pt. I, 
Official Records, Sixth Committee, p. 709 et seq. 

12 See the statement by the U. 8. delegate in General Assembly, 1st Sess., Pt. I, Official 
Records, p. 454. 

13 See note 11, above. 
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imposed upon members to admit immigrants in the absence of special 
agreement. 

Later, on March 3, 1948, France made a reservation with the effect of 
reserving her right to pay all or part of her financial contributions in frances 
or in kind, and further that, in view of the temporary character of the 
organization, such contributions should only be effected during a maximum 
period of thirty-six months.‘ The first part of this reservation purported 
to be in accordance with Article 10 (2) of the Constitution which deals with 
the financial contributions of members, and provides that: ‘‘ Contributions 
shall be payable, as a result of negotiations undertaken at the request of 
Members between the organisation and such Members, in kind or in such 
currency as may be provided for in a decision of the General Council.’’ 
Guatemala also made a reservation expressly reserving its right under this 
article to pay contributions in kind. 

It is pertinent to note that in the course of the negotiation of the IRO 
Constitution the question of the admissibility of such reservations was 
raised, but an amendment of the text which would have excluded any 
reservation as to financial obligations was rejected as being too rigid and 
as it appeared to exclude any possibility of the giving of the consent of the 
parties, or of the General Council, to any such reservation even in a special 
ease. With regard to the second part of the reservation made by France, 
it may be observed that the Constitution, although in Article 4 (10) provid- 
ing for withdrawal from the Organization upon the giving of one year’s 
notice, leaves a withdrawing member bound by its provisions during the 
period of notice. 

The Secretary General then transmitted, on April 20, 1948, to all the 
signatory states copies of all the instruments of acceptance which had been 
deposited with him wherein were contained the reservations aforemen- 
tioned. The covering communication did not request the express consent 
or even the acknowledgment of the signatory states, but no objections in 
respect of the reservations were received. Subsequently, on August 21, 
1948, when the last acceptance had been deposited with the Secretary Gen- 
eral, thus satisfying the conditions for the entry into force of the Constitu- 
tion,’ the signatories were notified of this circumstance, and their observa- 
tions were requested before August 27, 1948. The Secretary General also 


14‘*Te Gouvernement Francais se réserve le droit de verser tout ou partie de sa con- 
tribution en francs ou en nature; en outre, et par application du 7éme Alinéa du 
Préambule de la Constitution de l’Organisation Internationale des Réfugiés qui dispose 
que cet organisme n’a pas de caractére permanent, les versements budgétaires prévus 
pour la France ne pourront étre effectués que pendant une période maxima de trois 
fois douze mois.’’ 

15 Article 18 (2) reads: ‘‘ This Constitution shall come into force when at least fifteen 
states, whose required contributions to Part I of the operational budget as set forth in 
Annex II of this Constitution amount to not less than seventy-five per cent of the total 
thereof, have become parties to it.’’ 
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advised them of his intention to inform the parties of the entry into force 
of the Constitution on August 28. There being no observations, the Sec- 
retary General informed the parties accordingly. 

Prior to the entry into force of the IRO Constitution, Venezuela, when 
signing it ad referendum on June 4, 1948, made a statement invoking 
Article 4, paragraph 3(b), which provides that in lieu of a monetary con- 
tribution, an immigration plan may be submitted to the Organization by an 
applicant state, involving an expenditure approximately equivalent to the 
contribution required of such state. The instrument of acceptance of the 
Constitution which was deposited by Venezuela on September 13, 1948, 
expressly referred to the aforementioned statement. 

After the IRO General Council had elected Venezuela to the Executive 
Committee of the Organization, the Secretary General on September 24, 
1948, deemed it expedient to inform the states parties to the Constitution 
that Venezuela had become a party on the date of the deposit of its instru- 
ment of acceptance. 


The United States Reservation to the Constitution of the World Health 
Organization 


On June 21, 1948, the instrument of acceptance by the United States of 
the Constitution of the World Health Organization, which was then already 
in force, was deposited with the Secretary General. The acceptance was 
made subject to the provisions of a joint resolution of Congress (Public 
Law 643, 80th Congress), Section 1V whereof reads as follows: 


In adopting this joint resolution the Congress does so with the under- 
standing that in the absence of any provisions in the WHO Constitu- 
tion for withdrawal from the organization, the United States reserves 
its right to withdraw from the organization on a one-year notice; pro- 
vided, however, that the financial obligations of the United States to 
the organization shall be met in full for the organization’s current 
fiscal year. 


There being no clause governing reservations in the WHO Constitution, 
the Secretary General on June 30, 1948, informed the states parties thereto 
that he regretted that he was not in a position to determine whether the 
United States had become a party to this Constitution, but that he was 
prepared to be guided by the action of the World Health Assembly, since 
by virtue of Article 75 of the Constitution it is a competent body to settle 
any question concerning the interpretation or application of the Constitu- 
tion. The matter was accordingly referred to the World Health Assembly. 

On July 2, 1948, the following resolution was unanimously approved by 
the World Health Assembly : 
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Ratification of the Constitution by the United States of America 

The Assembly 

RECOGNIZED the validity of the ratification of the Constitution 
by the United States of America; and 

RESOLVED that the Secretary-General of the United Nations be 
advised of this decision.*® 


Thereupon the Secretary General informed the states parties to the WHO 
Constitution and the United States that it was accordingly to be considered 
that the latter had become a party to the said Constitution as from June 
21, 1948, the date of deposit of its instrument of acceptance. Subsequently, 
on October 7, 1948, the Director General of the World Health Organization 
was informed that this decision of the Secretary General was based upon 
his understanding that the Resolution of the World Health Assembly con- 
stituted no more than an interpretation by the competent organ that the 
reservation of the United States was not to be considered as inconsistent 
with the provisions of the Constitution. It was further emphasized in 
this communication that the decision was based on the circumstances of 
the particular case, and that it should not therefore be considered neces- 
sarily applicable to other instruments of acceptance which might be de- 
posited subject to one or more reservations. 


The South African Reservation to the Protocol Modifying Certain Pro- 
visions of the General Agreement on Tariffs and Trade 


A Protocol Modifying Certain Provisions of the General Agreement on 
Tariffs and Trade, of which the Secretary General was designated deposi- 
tary, and which entered into force for each state on signature, was drawn 
up on March 24, 1948, between a number of states “‘acting in their capacity 
of Signatories to the Final Act adopted at the conclusion of the Second 
Session of the Preparatory Committee of the United Nations Conference 
on Trade and Employment.’’ This protocol was negotiated for the pur- 
pose of ‘‘modifying the text of certain provisions of the General Agreement 
on Tariffs and Trade in the light of the text of the Havana Charter of the 
International Trade Organisation,’’ which was signed at the same time.’ 
It effects as between the parties thereto several such modifications. In par- 
ticular, it adds in Section IV, a new article, namely Article XXXV, exclud- 
ing in general the operation of the Agreement as between parties if they 


16 World Health Organization, Official Records, No. 13, p. 341; see also pp. 77-80. 
For detailed discussion on the background, see Oscar Schachter, ‘‘The Development of 
International Law through the Legal Opinions of the United Nations Secretariat,’’ 
British Yearbook of International Law, Vol. XXV (1948), pp. 91-132. 

17It may be noted that the General Agreement on Tariffs and Trade was not then, 
and is not yet, in force in accordance with its provisions for entry into force, but ap- 
plies in virtue of the Protocol of Provisional Application concluded at Geneva on Oct. 
30, 1947. 
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have not entered into tariff negotiations with each other, and if either of 
the parties concerned, at the time of becoming a party, does not consent.’ 

In signing the Protocol, the Representative of the Union of South Africa 
did so with the reservation ‘‘that the Government of the Union of South 
Africa do not accept Section IV of this Protocol inserting a new Article 
XXXYV in the General Agreement.”’ 

The Protocol being open for signature only until May 1, 1948, and, no 
provision being made therein for signature subject to reservation but South 
Africa having been specially invited }* thereafter by the Contracting Parties 
to sign it, a procés-verbal of the South African signature was drawn up 
the day it was affixed, February 16, 1949, reciting these circumstances. 
The procés-verbal also recited the understanding of South Africa that its 
signature would not have any legal effect until the Secretary General had 
informed each of the Contracting Parties of it, and of the reservation made 
thereto, and until each Contracting Party had notified its acceptance. This 
procés-verbal and a letter setting out the reservation and requesting the 
views of governments on the matter, was then circulated by the Secretary 
General to the Contracting Parties. 

A communication was then sent to the Executive Secretary of the Interim 
Commission of the ITO on March 10, 1949, informing him that the Secre- 
tary General was bound by the obligations which the instruments in ques- 
tion imposed upon him as depositary; that by international law, in the 
absence of a precise stipulation for a special procedure to be followed, 
reservations on signature or ratification of a treaty had to be communicated 
to the contracting parties; that the execution of the procés-verbal of signa- 
ture on behalf of South Africa and its communication, together with the 
text of the reservation, to all the parties was therefore unavoidable and 
had in fact been effected in agreement with the representative of South 
Africa; that this course did not seem to be contrary to the intentions of 
the parties, the sole evidence of which was that, when Pakistan had ex- 


18 Section IV reads as follows: 


‘‘TV. The following Article shall be inserted in the General Agreement on Tariffs 
and Trade after Article XXXIV: 


** Article XXXV 


‘1, Without prejudice to the provisions of paragraph 5(b) of Article XXV 
or to the obligations of a contracting party pursuant to paragraph 1 of Article 
XXIX, this Agreement, or alternatively Article II of this Agreement, shall not 
apply as between any contracting party and any other contracting party if: 
(a) the two contracting parties have not entered into tariff negotiations 
with each other, and 
(b) either of the contracting parties, at the time either becomes a contract- 
ing party, does not consent to such application. 
‘*2. The CONTRACTING PARTIES may, at any time before the Havana 
Charter enters into force, review the operation of this Article in particular cases 
at the request of any contracting party and make appropriate recommenda- 
tions.’’ 
19 For the terms of the invitation see p. 125, post. 
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pressed doubts as to the admissibility of reservations to the Protocol, the 
President of the conference had declared that signature subject to reserva- 
tions would be effective if the reservations concerned were accepted unani- 
mously; that in principle the contracting parties could not ‘‘qua organ’”’ 
do by a decision that which required the individual consent of the govern- 
ments of the several signatory states unless the instrument so provided, 
but that the governments concerned had been asked merely for their views 
so that, if they were so minded, the giving of collective consent to the 
reservation could be effected. 

Some governments replied affirmatively, accepting the South African 
reservation, and others reserved their position in view of the fact that the 
question was placed on the agenda of the Third Session of the Contracting 
Parties. During this session on May 9, 1949, the Contracting Parties unani- 
mously adopted a ‘‘Declaration accepting the reservation as to Article 
XXXV attached to the signature of the Union of South Africa to the 
Protocol Modifying Certain Provisions.’’?° This Declaration referred to 
the following statement made by the Chairman on September 1, 1948, 
during the Second Session of the Contracting Parties: 


This proposal is that in view of the discussion which has been held we 
do not take any decision one way or another on the legal issue, but 
that we invite the Government of the Union of South Africa to sign 
the Protocol Modifying Certain Provisions of the General Agreement 
on Tariffs and Trade, but with a reservation that they do not accept 
Article XXXV. We can agree now that, if the Government of South 
Africa signs the Protocol between now and our next session, we shall 
give sympathetic consideration to approval of the South African reser- 
vation at our next session without altering the legal situation as it now 
exists. This could then have the effect that the other Contracting 
Parties would continue to regard themselves as bound by, and having 
the right to apply the provisions of Article XXXV, which do not 
require any of them to apply the General Agreement, or alternatively 
Article II of that Agreement, to another contracting party if there 
have not been tariff negotiations between the two parties and if either 
of the parties had made a declaration to that effect, while South Africa 
would continue to regard themselves as not being bound and would 
presumably apply the General Agreement to all contracting parties, 
irrespective of whether or not tariff negotiations have taken place 
between the parties. 


The Declaration then recited the fact that: 


THE CONTRACTING PARTIES UNANIMOUSLY: 


DECLARE that no objection is raised by any contracting party to 
this reservation, it being understood that the relevant relationships 
among the contracting parties will be as set forth in the above state- 
ment by the Chairman. 


@ 


2°°U.N. Doe. GATT/CP.3/19, p. 3. 
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The Executive Secretary of the Interim Commission of the ITO notified 
the Secretary General of this Declaration and the latter then informed the 
Contracting Parties separately of the contents of the notification and stated 
it to be his understanding ‘‘that all signatories of the . . . Protocol have 
acquiesced to the reservation subject to which the Protocol was signed on 
behalf of the Union of South Africa.’’ A number of governments replied 
to the effect that that was also their understanding, so completing a formal 
exchange of notes. 


The Southern Rhodesian Reservation to the Protocol Modifying Part I and 
Article XXIX of the General Agreement on Tariffs and Trade 


A Protocol Modifying Part I and Article X XIX of the General Agree- 
ment on Tariffs and Trade, of which the Secretary General was designated 
depositary, was drawn up on September 14, 1948, between certain states 
‘acting in their capacity of contracting parties to the General Agreement 
on Tariffs and Trade.’’ The principal effect of this Protocol was the 
introduction of a new Article X XIX into the General Agreement to take 
account of the Havana Charter of the International Trade Organization, 
which was signed on March 24, 1948. This article involved inter alia an 
obligation upon the Contracting Parties ‘‘to observe to the fullest extent 
of their executive authority the general principles of Chapters I to VI 
inclusive and of Chapter IX of the Havana Charter pending their accept- 
ance of it in accordance with their constitutional procedures.’’ 

On November 19, 1948, Southern Rhodesia notified the Secretary General 
of its acceptance of this Protocol. However, this notification was accom- 
panied by the following statement : 


The Government of Southern Rhodesia desires to draw attention to 
the fact that it did not accept the Special Protocol amending Article 
XXIV of the General Agreement on Tariffs and Trade signed at 
Havana on 24 March 1948. Accordingly, while it is prepared in terms 
of Section I of the new Article X XIX to observe the general principles 
of Chapters I to VI inclusive and of Chapter IX of the Havana Char- 
ter, the Government of Southern Rhodesia desires to record that it 
finds the present form of the interpretative note in Annexure P to 
paragraph 5 of Article 44 of the Havana Charter to be unacceptable 
and, therefore, reserves its position with regard to Article XXIV of 
the General Agreement on Tariffs and Trade. 


The said Paragraph 5 of Article 44 is to be found in Chapter IV of the 
Havana Charter, and the annexes thereto, including Annex P, form, ac- 
cording to Article 105, an integral part of the Charter. The interpreta- 
tive note to Paragraph 5 of Article 44 is identical with the interpretative 
note relating to Article XXIV of the General Agreement, but otherwise 
Article XXIV is not involved in the Protocol Modifying Part I and Article 
XXIX. In the light of these facts the Secretary General assumed that the 
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last phrase of the statement by Southern Rhodesia should have referred 
more correctly to Article X XIX, this being the article to which the particu- 
lar Protocol related. And since Southern Rhodesia regarded the aforemen- 
tioned interpretative note as ‘‘unacceptable,’’ which it would otherwise be 
bound to observe by virtue of accepting Article X XIX, the Secretary Gen- 
eral considered the statement as a reservation to the said Protocol. He 
then informed Southern Rhodesia and the other Contracting Parties that 
he was unable to accept the notification of acceptance as definitely con- 
stituting an instrument of acceptance unless all of them consented to the 
reservation, and that accordingly he requested their views on the matter. 

Some governments expressly stated that they had no objections to the 
reservation, and others reserved their position in view of the fact that the 
question was placed on the agenda of the Third Session of the Contracting 
Parties. A similar procedure to that taken regarding the South African 
reservation previously referred to, was then followed, and during this 
session on May 9, 1949, at a meeting attended by all the Contracting Parties, 
a declaration was adopted 


taking note of the explanation by the representative of Southern 
Rhodesia, that the statement accompanying the instrument of accept- 
ance by his Government of the Protocol Modifying Part I and Article 
XXIX was not intended as a reservation of its acceptance of the 
Protocol and that his Government regards its acceptance as uncon- 
ditionally binding 


and unanimously declaring the acceptance ‘‘valid and effective.’’?. The 
Secretary General accordingly informed each Contracting Party that the 
notification of acceptance of November 19, 1948, was ‘‘considered as a 
duly deposited instrument of acceptance in terms of paragraph 4 of the 
Protocol.’’ 


Reservations to the Convention on the Prevention and Punishment of the 
Crime of Genocide 


On December 16, 1949, the Union of Soviet Socialist Republics, the 
Ukrainian Soviet Socialist Republic and the Byelorussian Soviet Socialist 
Republic signed the Convention on the Prevention and Punishment of the 
Crime of Genocide ‘‘with the reservations regarding Articles IX and XII 
Stated in the special procés-verbal drawn up on signature of the present 
Convention.’’*? Similarly, on December 28, 1949, Czechoslovakia signed 
the Convention ‘‘with the reservations regarding Articles IX and XII 
stated in the special procés-verbal drawn up on signature of the present 
Convention.’’ 


21U.N. Doc. GATT/CP.3/19, p. 5. 
22 See U.N. Press Release L/110, Dec. 16, 1949. 
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The special procés-verbaux which were drawn up for each signatory were 
couched in identical terms.** 

The Secretary General on December 28, 1949, notified each Member of 
the United Nations and each of the non-member states ** contemplated in 
Article XI of the Convention, of the reservations made by the Union of 
Soviet Socialist Republics, the Ukrainian Soviet Socialist Republic, and 
the Byelorussian Soviet Socialist Republic. On December 29, 1949, the 
Secretary General sent similar notifications regarding the reservations made 
by Czechoslovakia. <A certified copy of each procés-verbal was attached to 
all the notifications. In addition, the Secretary General informed the five 
Member States which had ratified the Convention, namely, Australia, Ecua- 
dor, Ethiopia, Iceland and Norway, that he would like to be informed at 
the earliest possible opportunity of their attitude with regard to the said 
reservations. He further advised them that it would be his understanding 
that all states which had ratified or acceded to the Convention would have 
accepted these reservations unless they had notified him of objections 
thereto, prior to the day on which the first twenty instruments of ratifica- 
tion or accession should have been deposited.*® 


23 Each special procés-verbal contained the following statement: 

‘*At the time of signing the present Convention the delegation of the [USSR, Ukraine, 
Byelorussia, Czechoslovakia] deems it essential to state the following: 

‘*As regards Article IX: the [USSR, Ukraine, Byelorussia, Czechoslovakia] does not 
consider as binding upon itself the provisions of Article IX which provides that disputes 
between the Contracting Parties with regard to the interpretation, application and im- 
plementation of the present Convention shall be referred for examination to the Inter- 
national Court at the request of any party to the dispute, and declares that, as regards 
the International Court’s jurisdiction in respect of disputes concerning the interpreta- 
tion, application and implementation of the Convention, [the USSR, Ukraine, Byelo- 
russia, Czechoslovakia] will, as hitherto, maintain the position that in each particular 
ease the agreement of all parties to the dispute is essential for the submission of any 
particular dispute to the International Court for decision. 

‘*As regards Article XII: the [USSR, Ukraine, Byelorussia, Czechoslovakia] declares 
that it is not in agreement with Article XII of the Convention and considers that all 
the previsions of the Convention should extend to non-self-governing territories, includ- 
ing trust territories.’’ 

24 See the resolution adopted by the General Assembly on Dee. 3, 1949, regarding the 
invitations to be addressed to non-member states to become parties to the Convention 
on the Prevention and Punishment of the Crime of Genocide pursuant to Art. XI of the 
Convention. U.N. Doc. A/1202, Dee. 6, 1949. 

25 Under Art. XIII of the Convention the Secretary General is required on the day 
when the first twenty instruments of ratification or accession shall have been deposited 
to draw up a special procés-verbal and transmit a copy of it to each Member of the 
United Nations and each of the non-member states contemplated in Art. XI. The 
Convention will come into force on the ninetieth day following the date of deposit of 


the twentieth instrument of ratification or accession. 


EDITORIAL COMMENT 


NAZI LAWS IN UNITED STATES COURTS 


One of the first cases to come before United States courts concerning 
the despoliation of Jews in Germany under the Nazi régime was the case 
of Bernstein v. Van Heyghen Fréres, 163 F. 2d. 246 (1947). Bernstein, 
a German Jew, was the owner of all the stock of the Bernstein Steamship 
Line, a German company. In January, 1937, he was arrested and im- 
prisoned by ‘‘Nazi Gestapo’? in Hamburg. Under duress of ‘‘Nazi of- 
ficials,’’ threats of bodily harm, indefinite imprisonment and business ruin, 
he assigned, while still in prison, his stock to one Boeger, ‘‘a Nazi designee,’’ 
who took possession of all the assets, including the company’s ships, without 
compensation and transferred same to defendants, a Belgian concern which 
was said to have full knowledge of the duress. The assignment took place 
in the British occupied zone of Germany. He was released in July, 1939, 
upon payment of a ‘‘ransom’’ by his family and allowed to leave Germany. 
He became naturalized in the United States in 1940. 

Plaintiff demanded damages, loss of profits, and insurance of £100,000 
received by defendant on the loss of a vessel in 1942. The United States 
District Court dismissed the case on the ground that the wrong was an act 
of the German Government committed in German territory and not sub- 
ject to judicial review here. On appeal the Cireuit Court of Appeals af- 
firmed the decision below by a two to one vote, Judge Clarke dissenting. 

It may be assumed that the plaintiff could not recover unless he showed 
he was entitled to the res and that the transfer to Boeger and by Boeger 
was illegal under the then German law. It appears that he only attempted 
the latter by pleading duress, although duress was countenanced under 
the Nazi decrees which came into force in 1938. 

Judge Learned Hand speaking for the court, in the first place, deemed 
it clear, though some of the evidence was ‘‘fragile,’’ that plaintiff had 
alleged that he was a victim of persecution by officials of the Third Reich. 
Although, as the court was informed, no non-Aryan laws might have been 
passed until December, 1938, and the transfer might have occurred before 
that time, and a German court might have disallowed the transfer, this, 
however, was irrelevant because ‘‘We have repeatedly declared, for over a 
period of at least thirty years, that a court of the forum will not undertake 
to pass upon the validity under the municipal law of another state of the 
acts of officials of that state, purporting to act as such. [Citations of 
Circuit Court decisions.] We have held that this was a necessary corollary 
of the decisions of the Supreme Court, and if we are mistaken the Supreme 


1 Digested in this JouRNAL, Vol. 42 (1948), p. 217. 
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Court must correct it,’’* citing Underhill v. Hernandez, 168 U.S. 250, and 
Oetjen v. Central Leather Co., 246 U.S. 297. 

At this point it may be interjected that the non-inquiry doctrine has had 
a somewhat checkered career in the United States courts. A maze of cases 
descended upon the courts as a result of Soviet confiscation and nationali- 
zation decrees. Before recognition of the Soviet Government by the United 
States in 1933, the courts, generally speaking, disregarded the decrees so 
far as concerned companies or property in the United States, but did 
support them in respect of companies and properties located in Russia. 
After recognition and the concurrent Litvinoff assignment of Russian rights 
to the United States, the courts were still disinclined to give effect to such 
decrees concerning property in the United States, as repugnant to public 
policy. But the Supreme Court stepped in and held that the United States 
received good title under the Litvinoff assignment which overrode any State 
policy to the contrary. This, so far as is known to the writer, is the first 
instance of enforcing a foreign confiscation decree on property in the 
United States.* 

As to Hitler’s anti-Jewish decrees, the lower New York courts were 
scathing in denunciation, but the Court of Appeals held that a German 
contract to be performed in Germany should be construed according to 
German law however objectionable. ‘‘So long as the act is the act of the 
foreign sovereign, it matters not how grossly the sovereign has trans- 
gressed its own laws.’’ (Banco de Espana v. Federal Reserve Bank, 114 F. 
2d 438.) 

In the second place, Judge Hand questioned whether the Executive, 
‘*the authority to which we must look for final word in such matters,’’ 
has declared that this ‘‘commonly accepted doctrine’’ does not apply. 

Since the plaintiff argued that the Government had already acted to re- 
lieve this restraint, the court considered the announcements of policy con- 
tained in certain ofticial acts of the United States and other victorious 
Powers before the court,* and held that these spoke in futuro and so far 


2 Petition for certiorari was denied by the Supreme Court, 332 U. 8S. 772. 

8 Petrogradsky v. National City Bank, 253 N. Y. 23; Salimoff v. Standard Oil Co., 
262 N. Y. 220; Viladikavkajsky Ry. v. N. Y. Trust Co., 263 N. Y. 369; U. 8. v. N. Y. 
Bank and Trust Co., 77 F. 2d 866; U.S. v. Belmont, 85 F. 2d 542, 301 U. 8. 324; U.S. 
v. Pink, 215 U. 8. 203. See discussion of cases in 23 N. Y. U. Law Quart. Rev. (1948), 
Notes, p. 311; also by Jessup in this JouRNAL, Vol. 31 (1937), p. 481, and ibid., Vol. 
36 (1942), p. 232; Borchard, ibid., Vol. 31 (1937), p. 675; and King, ibid., Vol. 42 
(1948), p. 811. It may be noted in passing that the confiscation of property of aliens is 
regarded as a violation of international law. C. P. Anderson, this JouRNAL, Vol. 21 
(1927), p. 525. 

4 The Allied Declaration of June 5, 1945, assuming ‘‘supreme authority with respect 
to Germany including all the powers possessed by the German government, the High 
Command or any state, municipal or local government or authority’’; the Potsdam 
agreement of Aug. 2, 1945, establishing the Supreme Council and enacting that all Nazi 
laws of the Hitler régime discriminating in respect of ‘‘race, creed, or political opinion 
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were only prospective in their operation. No Restitution Law had yet been 
approved. Moreover, the laws for the American Zone were ‘‘in a sense 
irrelevant,’’ since the Bernstein Line and the assignment had their locus 
in the British Zone, and the court had no access to the British laws of that 
zone. The court continued: ‘‘The only relevant consideration is how far 
our Executive has indicated any positive intent to relax the doctrine that 
our courts shall not entertain actions of the kind at bar; some positive 
evidence of such an intent being necessary.’’ Certainly, the court added, 
it is no indication of such intent that the Executive may have provided for 
adjudication locally where for the most part the cases will arise. 

As an additional reason for maintaining the doctrine in question the 
court indicated that claims for this property wrongfully seized in Germany 
would become an item in the reparations account between Belgium and 
Germany, especially if the plaintiff succeed in this suit, and that there- 
fore these matters should be left for settlement in the peace treaty, in the 
absence of the most explicit evidence of a contrary purpose of the vic- 
torious Powers. 

Third, even if the British Military Government had gone as far as would 
in our opinion be necessary, said Judge Hand, we are not ready to agree 
that it would relieve a New York court from the need of an equivalent 
assent of our own Executive. Plaintiff nowhere suggests that the British 
have passed for their zone any legislation different from our zone. 

Finally, as to the argument that the Nuremberg Charter and Judgment 
declared such acts to be crimes,’ this does not aid the plaintiff, for we have 
assumed the New York law would not approve the validity of the transfer 
even if valid in Germany. Nor regardless of this does it overcome ‘‘the 
real obstacle in his path’’ that the New York court is not permitted to apply 
that law, since the claim along with all other such claims, is reserved for 
adjudication as part of the final settlement with Germany. 

Judge Clarke dissented strongly on the ground that our Executive has 
repudiated the recognition of the Hitler Government and declared its acts 
null and void. ‘‘We have no precedent to govern this case. In short a 
new one must be formulated.’’ But first he thought the court should 
order a trial to clarify the facts and issues in this record, and also request 
of the State Department a definition of Executive policy in the premises, 
and a precise recital of the instruments nullifying Nazi laws. The instru- 
ments discussed throw light on Executive policy; Executive policy was at 


shall be abolished. No such discrimination, whether legal, administrative or otherwise 
shall be tolerated’’; Military Government Law No. 1 and Law No. 52 of the United 
States Zone. Judge Clarke also mentioned the Directive of April, 1945, and Allied 
Council Law No. 1. 

5It appears from the Judgment at Nuremberg that ‘‘The Tribunal therefore cannot 
make a general declaration that the acts before 1939 were crimes against humanity 
within the meaning of the Charter . . .’’ (Judgment, p. 84). 
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least in formulation. ‘‘If the policy of our Executive is one of non- 
recognition of Nazi oppression and of restitution to the Jews, I think we 
are bound to observe it in our courts.’’ 

Before the Van Heyghen case was decided in 1947, Bernstein brought 
a similar suit in June, 1945, in the United States District Court against 
the Holland-American Line. The facts related as to duress are essentially 
the same. After an appeal the case appears to be still pending in the 
District Court (Bernstein v. Holland-America Line, 76 F. Supp. 335; 
79 F. Supp. 38; 173 F. 2d 71).° In this proceeding the attorneys for the 
plaintiff, taking a hint from the Van Heyghen decision and Judge Clarke’s 
dissent, inquired of the Department of State whether it might care to ex- 
press its view concerning the Executive policy as to the exercise of jurisdic- 
tion by the courts of this country in such eases. On April 13, 1949, the 
Acting Legal Adviser of the Department replied: 


This Government has consistently opposed the forcible acts of dispos- 
session of a discriminatory and confiscatory nature practiced by the 
Germans on the countries or peoples subject to their controls... .” 

The policy of the Executive, with respect to claims asserted in the 
United States for the restitution of identifiable property (or com- 
pensation in lieu thereof) lost through force, coercion, or duress as a 
result of Nazi persecution in Germany, is to relieve American courts 
from any restraint upon the exercise of their jurisdiction to pass upon 
the validity of the acts of Nazi officials.® 


A copy of this letter was sent to the other parties to the suit and to the 
judge of the court. 

It may be noted that it has not been unusual in the past for the Gov- 
ernment to set forth its policies in communications to courts. In the 
Transandine Case *® the Government practically told the New York court 
how it should decide the legal questions, but the court made its own deci- 
sion that the State and Federal policies were in accord, adding, however, 
that this sort of thing might have ‘‘serious consequences in other cases.’’ 


8 Digested in this JOURNAL, Vol. 42 (1948), p. 726, Vol. 43 (1949), p. 180, and Vol. 
44 (1950), p. 182. 

7 He listed the following instruments in support of this statement: Inter-Allied Decla 
ration of Jan. 5, 1943; Gold Declaration of Feb. 22, 1944; Potsdam Agreement of Aug. 
2, 1945; Directives to U. 8. Commander-in-Chief, April, 1945 and July 11, 1947; Allied 
Control Council Law No. 1; Military Government Laws Nos. 1, 52 and 59. He 
continued : 

‘Of special importance is Military Government Law No. 59 which shows this 
Government’s policy of undoing forced transfers and restituting identifiable prop- 
erty to persons wrongfully deprived of such property within the period from Janu- 
ary 30, 1933 to May 8, 1945 for reasons of race, religion, nationality, ideology or 
political opposition to National Socialism. Article 1 (1). It should be noted that 


this policy applies generally despite the existence of purchasers in good faith. 
Article 1 (2).’’ 


8 Dept. of State Bulletin, Vol. XX, No. 514 (May 8, 1949), pp. 592-593. 
® Anderson v. Transandine Handelmaatchappij, 289 N. Y. 9. 
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And courts are inclined in immunity cases to hang upon the words of the 
State Department in factual situations which they are perfectly capable 
of handling by regular procedure.?° 

In this principal case Judge Hand relied in the first instance on the act 
of state doctrine. Whatever the origin and early application of the doc- 
trine, it has become by repetition, as John Bassett Moore says, ‘‘a settled 
principle that courts of one country will not undertake to judge the 
legality of acts of governmental power done in another country.’ ™ 

In the precedents cited by the court and others of the same character,” 
the doctrine is predicated mainly (1) upon the existence of a government 
which had been recognized by the forum government and (2) upon the 
avoidance of thwarting the foreign policy of the latter government.*® 

As to the first point, there was clearly no government at all in Germany 
when the Van Heyghen suit was begun in 1946; it had been destroyed in 
the war and its functions and powers assumed by the victorious Allies. 
But in the period 1937 through July, 1939, during which the acts of state 
occurred, the Hitler Government had not been repudiated by the United 
States. Relations were undoubtedly strained under American protests 
regarding the treatment of Jews in Germany and the withdrawal of the 
American Ambassador in November, 1938. Nevertheless, the American 
Chargé and his staff remained on for three years conducting diplomatic 
business as usual with the German Government. The United States in 
effect recognized the annexation of Austria in April, 1938, and agreed with 
Germany to extend extradition to Austria in November, 1939. United 
States aid of arms and lend-lease to the Allies and embargoes of war ma- 
terials to other countries did not begin until after war opened in Europe. 
The destroyer deal with Britain occurred in the autumn of 1940; the U. S.- 
German Claims Commission was sitting regularly in Washington until the 
spring of 1939, and Roosevelt’s ‘‘shoot on sight’’ order came in September, 
1941. 

It must be assumed, therefore, that the Hitler Government was recog- 
nized by the United States and diplomatic relations, if not cordial, at 
least not hostile, continued during the period in question. 


10 Republic of Mexico v. Hoffman, 324 U. S. 30; The Navemar, 303 U. S. 68; Ex parte 
Muir, 254 U. S. 522; Ex parte Peru, 318 U. S. 578. 

11 This JOURNAL, Vol. 27 (1934), p. 607. Mr. Moore was of counsel in the early stages 
of the Underhill case. 

12 Besides the Underhill and Oetjen cases supra: Ricaud v. American Metal Co., 246 
U. 8. 304; Ex parte Peru, 318 U. S. 578; Mexico v. Hoffman, 324 U. S. 30; The Nave- 
mar, 303 U. 8S. 68; American Banana Co v. United Fruit Co., 213 U. S. 347; also several 
Cireuit Court and State court decisions. 

13It may be recalled that the act of state doctrine has not been applied to acts 
of the judicial arm of government. Courts frequently scrutinize decisions of foreign 
courts for lack of jurisdiction, fair procedure, fraud and other evils disfavored by the 
publie policy of the forum. 
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As to the second point, which speaks as of the time of the suit, how would 
a decision for plaintiff have adversely affected the then foreign policy of 
the United States? Judge Hand held that the instruments * submitted on 
foreign policy were not a positive indication of an intent to relax the act 
of state doctrine. They were, he said merely prospective in operation. 
Judge Clarke thought the evidence showed at least a policy ‘‘in formula- 
tion’’ looking to restitution of duress properties. Rereading these docu- 
ments, the writer must agree that they in a sense speak in futuro by the 
use of the word ‘‘shall’’; but ‘‘shall’’ may also be taken as a command, and 
as showing an intention to annul Nazi laws and to restitute ‘‘duress prop- 
erties.’’ Thus Control Council Law No. 1 merely repealed anti-Semitic 
laws, though not retroactively. While the Directive of April, 1945, en- 
visaged the eventual restoration of ‘‘duress properties,’’ the actual Restitu- 
tion Law (Law No. 59 of the American Zone) for that purpose was yet to 
be issued. Until that time the duress properties were simply held in pos- 
session and control. It was therefore for the court to decide whether to 
make inquiry of the State Department or to render a decision and let the 
Supreme Court correct it. It took the latter course and certiorari was 
denied. 

Of the additional documents listed in the Department’s letter of April 
13, 1949, the first two would have added little as to foreign policy, and the 
important fifth and ninth documents were published shortly after the deci- 
sion was rendered. Doubtless they would have been produced had Judge 
Clarke’s view prevailed, and probably would, together with the Depart- 
ment’s letter, have determined the question of policy. For they definitely 
provided for the ‘‘speedy restitution of identifiable property (tangible or 
intangible) ’’ wrongfully taken between January 30, 1933, and May 8, 1945, 
notwithstanding purchase in good faith (with a few exceptions) .’® 

The foreign policy of the United States with respect to Germany or the 
American Zone is, however, not an isolated matter. There were other 
imponderables involved. The locus of duress and ownership of the prop- 
erty was in the British Zone, whose laws were apparently unknown to the 
court.*® 


14 See footnote 4 above. 

15 See the Special Report of the Military Governor, November, 1948 for the text of 
other Laws and Regulations. Such restitution was to be made by courts in Germany 
and not elsewhere. Up to this time the legislation in the American Zone provided only 
for restitution of identifiable tangible and intangible property (Law No. 59). On Sept. 
30, 1949, the German Laender comprising the U. S. Zone promulgated legislation whereby 
certain classes of persons who suffered monetary and other losses through persecution by 
the Nazi régime, may receive indemnification for losses falling outside the previous resti- 
tution legislation. (State Department, Press Release No. 759, Oct. 3, 1949; Bulletin, 
Vol. XXI, No. 537 (Oct. 17, 1949), pp. 591-592.) 

16 Also it had been found impossible to make them uniform for all zones or even for 
two zones (Special Report of Military Governor, November, 1948, p. 22). 
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If it be assumed that the British laws follow the American Zone laws, 
then should they be applied to this case and if so, is the res here ‘‘identifi- 
able property’’? Is it the property of the plaintiff or of the steamship line 
of which he owned the stock? The res is the proceeds of property never 
owned by the plaintiff but by his company. Where would a decision for 
the plaintiff leave the Beligan company and would it arouse the ire of the 
Belgian Government in its behalf? Perhaps Belgian laws and policy were 
involved in the purchase by the Belgian company. Would a decision for 
the plaintiff have interfered with the United States policies in these direc- 
tions, or with the general question of reparations in respect of all three 
countries? Judge Hand wisely considered the question of reparations 
and, while this was not at first an impressive consideration to the writer, 
the study of the international aspects of this case leads to the conclusion 
that such cases as this one cannot be adequately handled by local courts of 
any one country applying principles of local law, but should go before an 
international tribunal of some sort to be established and governed by 
mutual agreement of the governments concerned. 

While at first blush it seems incongruous that the United States policy 
in Germany should favor restitution and indemnification for Nazi atroci- 
ties to the Jews and that the court in the Van Heyghen case should deny 
relief here for the same kind of Nazi acts, yet considering the complex in- 
ternational considerations involved in this ease, it seems on the whole better 
for the court to recognize its limitations than to try a case in which it lacked 
competence to do full justice in an international sense. 


L. H. 


THE SWING OF THE PENDULUM: FROM OVERESTIMATION 
TO UNDERESTIMATION OF INTERNATIONAL LAW 


The history of man’s spiritual activities, of his attitude toward the world 
and life as a whole as well as toward particular problems shows a continu- 
ous swing of the pendulum from one attitude to the opposite one. Philo- 
sophically we see a change between the different attitudes which can be 
taken—all outlined already by the thinkers of ancient Hellas. It may be 
that the first attitude has reached its fullness, that its possibilities seem, 
for the time being, exhausted. It may be that the first attitude has seem- 
ingly been disproved by historical events and no longer seems adequate to 
the needs of a changed situation. Then trends and tendencies appear 
which may ultimately climax in the establishment of the opposite attitude. 
And as, in order to establish the new attitude, very likely a distorted pic- 
ture of the former one will be given, and as the new attitude, once estab- 
lished, itself often goes to extremes, the pendulum not only swings from one 
side to the other, but from one extreme to the other. 

Thus classicism is followed by romanticism in the field of art, literature 
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and music. The pendulum of philosophy swings between idealism and 
realism, between idealism and materialism; only the spirit counts, says 
Hegel; there is only matter, says Marx. Centuries of faith in reason and 
natural law are followed by the utmost positivism of Comte. In the realm 
of law natural law with its extravagant claims is followed by strict legal 
positivism. The optimism of the nineteenth century is followed by the 
pessimism of the twentieth. 

This swing of the pendulum is, of course, particularly great in periods 
of fundamental crisis like our present epoch, where the very survival of 
our Western Christian civilization is in question, where the very ideals on 
which this civilization rests are questioned and attacked, where, in conse- 
quence, everything is insecure. This insecurity and pessimism pervade 
the attitudes toward all problems. Doubts as to the fate of our culture 
ean be found already in Pascal, they become pronounced in Kierkegaard, 
they are dogmatically laid down by Spengler, followed by Toynbee. In- 
security is the mark of our epoch and it shows itself everywhere in musical 
atonalism just as much as in Heisenberg’s insecurity principle, in the inse- 
curity of human relations within or between the states. Firm faith in 
science and progress is followed by doubt; natural sciences and reason are 
minimized in favor of intuitionism. The long appeal to reason is followed 
by an appeal to the irrational. The pessimism of an age of crisis makes 
men pessimistically doubt whether social relations are soluble at all. 

As far as the attitude toward international law goes, a period of over- 
estimation, so characteristic for the years between the two World Wars, is 
followed by a period of underestimation. It is, to a great extent, this 
change of attitude which spells the difference between the League of Na- 
tions and the United Nations. 

At the end of the first World War, fought under the leadership of 
Woodrow Wilson ‘‘to end war,’’ boundless optimism prevailed. There was 
everywhere, in victors, neutrals and vanquished, not only the will to achieve 
a better world through international law, but also the firm conviction that 
it could be done. Hence, the ambitious experiment of the League of Na- 
tions. Away with power politics! No more secret diplomacy, no more 
entangling alliances, no longer the forever discredited balance of power, 
no more war! Democracy and the rule of international law will change 
the world. The Covenant puts international law ‘‘in the actual conduct 
among Governments’’ and justice first, insists on disarmament as the way 
to peace, emphasizes the trust principle in the Mandates. 

In all the dealings of the League international law was at the heart of the 
discussion. Idealistic approach, optimism, emphasis on international law 
ereated the ‘‘Geneva atmosphere.’’ This writer who was so often in 
Geneva between 1920 and 1932 knows it from experience. One must have 
been there in order to evaluate the impression, the genuine enthusiasm 
all around, when Aristide Briand made his famous speech: ‘‘Plus de 
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mitrailleuses!’’ The legal department of the League played a great réle; 
the Permanent Court of International Justice was frequently resorted to. 
The Mandates Commission was primarily moved by legal considerations. 
Legal arguments were the core of every debate; every delegate knew that 
he must justify his attitude legally. Hence, greatest importance was given 
to international law in the foreign offices. Many a delegate traveled to 
Geneva with a whole library of international law and always well accom- 
panied by legal advisers. In the Hungarian-Rumanian Optants’ Dispute 
both parties tried to produce the greatest number of opinions by leading 
international lawyers. 

And, outside of Geneva, the very existence of the League, the foundation 
of the Permanent Court of International Justice, created enthusiasm and 
led to an overestimation of the efficacy of international law. An enormous 
number of legal studies on the League were published in all languages. The 
teaching of international relations centered on international law and the 
League. The Rockefeller Foundation created the Geneva Institute, the 
Carnegie Endowment the Hague Academy of International Law. The 
literature on international law was greatly influenced by this general trend 
of optimism. 

The Covenant did not go to extremes; it recognized realistically that war 
can be successfully eliminated only insofar as peaceful substitutes are cre- 
ated; it laid down only ‘‘obligations’’ (in the plural) not to resort to war. 
Article XVI contains sanctions in a strictly juridical sense only against 
a member which had violated its obligations under Articles XII, XIII or 
XV. The Covenant does not abolish war; is by no means based on the 
doctrine of bellum justum; it does not deal with the just cause of a war, 
but contains merely prucedural obligations. Mr. Kellogg himself never 
made extravagant claims for the Kellogg Pact. 

Even under this optimism the facts were, from the beginning, different. 
Old-fashioned alliances against Germany and Hungary were concluded 
“‘dans le cadre de la Société des Nations,’’ under the escape clause of Article 
XXI. The delegates to the League had mostly the interest of their own 
states in view, so that Scelle could bitterly complain of ‘‘merely multina- 
tional, not international gatherings.’’ Geneva oratory was contradicted by 
what the states did. The Corfu incident in 1923 gave a foretaste of the un- 
reality of ‘‘collective security’’ in the face of a Great Power. 

Then came the flagrant violations of the ‘‘thirties,’’ climaxing in the 
second World War. They had, as a first effect, the going to extremes, 
especially by a literature of wishful thinking. Fancy interpretations of 
the Kellogg Pact were put forward; the more ‘‘collective security’’ was 
shown to be non-existent, the more the utopian writers emphasized it. The 
more the facts were in contradiction to their writings, the more lyrical 
they grew. The confusion between lex lata and lex ferenda, the mistaking 
of often contradictory trends and tendencies for new rules of international 
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law already established, the mistaking of Geneva—or Pan American— 
oratory for facts grew worse. 

The events of the ‘‘thirties’’ also had the opposite effect: the time was 
ripe for the swing of the pendulum to the other extreme, from overestima- 
tion to underestimation of international law, from the emphasis on inter- 
national law to the emphasis on power, from optimism to pessimism, to the 
new ‘‘realistic’’ approach. Already books published in the ‘‘thirties’’ 
show this new approach.* 

During the second World War the new ‘‘realism’’ appeared in state 
action and literature. The three leading statesmen on our side were all 
realists. The bases-destroyer deal and Lend-Lease Act were moves of a 
realistic policy; legal considerations were less prominent. Not peace 
through law, but security through power, became the dominant idea and 
shaped the thinking as to a new world organization, built upon ‘‘more 
realistic bases’’ than the League. Power, held by the Big Three, and, 
therefore, their predominance, became essential. In the literature, many 
war books not only condemned German geopolitics as aimed at imperialism, 
but tried also to brand it as a ‘‘pseudo-science.’’ But at the same time at- 
tention was directed again to the writings of Sir Halford MacKinder— 
exactly from whom Karl Haushofer had started—and an American geo- 
politics was presented. In the field of international law, important 
writers * came to the conclusion that it is for all practical purposes dead. 

The Dumbarton Oaks Proposals do not even mention international law. 
Only the Chinese proposals and widespread criticism brought about the in- 
clusion of international law in the Charter of the United Nations. The 
‘‘realism’’ of the Charter can be seen in the Trusteeships, as distinguished 
from the League Mandates, in the relative unimportance of the disarma- 
ment problem, in the powers of the Security Council as well as in the 
‘‘veto’’ given to the permanent members, in the fact that the Security 
Council, deciding ‘‘upon the existence of any threat to the peace, breach 
of peace or act of aggression,’’ is not bound by rules of international law, 
so that its ‘‘measures’’ must not necessarily be sanctions in the juridical 
sense, contrary to Article XVI of the Covenant. Also the practice of the 
United Nations is certainly very different from that of the League. Legal 
questions play a subordinate role at the United Nations and in diplomatic 
correspondence. The International Court of Justice is not overburdened; 
whether its advisory opinion on the admission of new members will be 


1 See, e.g., F. Schuman, International Politics (1st ed., 1933); Simonds and Emeny, 
The Great Powers in World Politics (1939); and the writings of E. H. Carr in Eng- 
land. 

2 Nicholas J. Spykman, American Strategy in World Politics (New York, 1942). 

8 Friedmann, What’s Wrong with International Law? (London, 1941). See also 
papers and discussions during the war—Vols. XXVI to XXVIII (1940-1942) of the 
Transactions of the Grotius Society. 
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heeded, remains to be seen. The oratory contrasts strikingly with that of 
Geneva. If the most undiplomatie language, bitterness, invectives and 
political propaganda constitute realism, then there is plenty of realism at 
Lake Success (lucus a non lucendo). 

The new ‘‘realism’’ makes itself felt everywhere. International law as 
a special subject has been dropped as an examination topic for entrance 
into the U. S. Foreign Service. It is significant that the Rockefeller Foun- 
dation and the Carnegie Endowment, although certainly many other mo- 
tives were of influence, have withdrawn their subventions from the Geneva 
Institute and the Hague Academy. Although the Carnegie Endowment— 
traditionally a bulwark of international law—continues to do much for 
international law, for publications on and the teaching of international law, 
the new ‘‘realistic’’ tendencies can be seen in top decisions of recent years. 
The whole trend in teaching international relations shies away from inter- 
national law and puts the focus on politics and power.* The Institutes 
at Yale and Princeton emphasize the ‘‘realistic’’ point of view. So does the 
new journal World Politics. Professor Harold Sprout states that earlier 


the study of international relations was carried on ‘‘in the sterile atmos- 
phere of international law.’’®> Excellent international lawyers like P. E. 
Corbett and Hans J. Morgenthau have, so to speak, ‘‘deserted’’ interna- 
tional law and gone with flying colors into the ‘‘realistic’? camp. The 
latter has given us, one might say, the bible of ‘‘realism.’’® The balance 
of power is being honored again and Macchiavelli quoted with approval. 

Yet, even under the United Nations and in the literature, not everything 
is ‘‘realism.’’ The United Nations is based on the belief of the continued 
codperation of the ‘‘Big Three,’’ although a study of world history from 
oldest times could have shown that alliances of heterogeneous states are 
likely to disintegrate, as soon as the common enemy is vanquished. It 
was not foreseen that the ‘‘realistic’’ veto may lead to paralysis. It was 
not seen that ‘‘collective security’’ and other tasks cannot be fulfilled by 
an association of ‘‘sovereign equal States,’’ which has scrupulously to re- 
spect the ‘‘domaine réservé’’ of the members. The facts are as under the 
League. As there is no collective security, new alliances and counter- 
alliances are concluded, shamefully veiled as being ‘‘within the framework 
of the U.N.’’—only the language has changed since League times from 
French to English. And both camps again make use of the two escape 
clauses—the West of Art. 51, the East of Art. 107.7 Far-reaching utopian 


*See Wm. T. R. Fox, ‘‘Interwar International Relations Research,’’? World Poli- 
ties, Vol. II, No. 1 (October, 1949), pp. 67-79; and Frederick S. Dunn, ‘‘The Present 
Course of International Relations Research,’’ ibid., pp. 80-95. 

5 World Politics, Vol. I, No. 3 (April, 1949), p. 404. 

6 Hans J. Morgenthau, Politics Among Nations (New York, 1948). See below, p. 219. 

7G. Schwarzenberger, ‘‘The North Atlantic Pact,’’ The Western Political Quarterly, 
Vol. II, No. 3 (September, 1949), pp. 310-11. 
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schemes appear also under the reign of the United Nations and a new 
utopian trend—‘‘ world government’’ and so on—can be seen in some parts 
of the literature. 

Insofar as the new ‘‘realism’’ tends to correct mistakes of the earlier 
attitude, insofar as it is directed against the overestimation of interna- 
tional law, it is to be welcomed. International lawyers must not forget 
that international law does not operate in a vacuum, that even proposals 
de lege ferenda have sense only within the boundaries of political possi- 
bilities of being realized at a particular juncture of history. They must 
not confuse the law that is with their wishful thinking. They must rec- 
ognize that many of their utopian proposals presuppose a world state un- 
der world law, whereas the present international community is only a loose 
society of sovereign states under international law and is likely to remain 
such for the foreseeable future. Good international lawyers, who, as 
lawyers, are trained in looking to the law that is and to realities, rarely 
make this mistake. Thus Edwin D. Dickinson ® has given us a severe— 
perhaps, too severe—critique of positive international law. Alf Ross ® 
always urges a ‘‘sober, realistic attitude’’ toward international law. No 
one will say that J. L. Brierly *° neglects the realities. 

But insofar as the new ‘‘realism’’ tells us that there is nothing but power 
and that international law is ‘‘sterile,’’ insofar as it tends toward an under- 
estimation of international law, it must be opposed with all energy. In so 
doing, it sins against its own ‘‘realism.’’ It is not true that problems of 
international law ‘‘are largely irrelevant.’’ International law is a fac- 
tor in international relations: Brierly, and Jessup in his A Modern Law 
of Nations, have recently written pages proving convincingly that this 
is so. Municipal law, too, moves in a political atmosphere. Will this 
country, therefore, accept Hitler’s ‘‘Might is right’’ or Lenin’s ‘‘ Law is 
politics’’? Ubi societas, ibi jus. The law has necessarily to play an im- 
portant role, and so has international law. Extremes are always wrong: 
the truth lies in the golden middle way. The correct attitude must be 
equidistant from utopia, from superficial optimism and overestimation and 
from cynical minimizing; neither overestimation, nor underestimation: 
International law is ‘‘neither a panacea nor a myth.’ 

Joser L. Kunz 


8 ‘“TInternational Law: an Inventory,’’ California Law Review, Vol. 33, No. 4 (De- 
cember, 1945), pp. 506-542. 

® A Textbook of International Law (1947). 

10 The Outlook for International Law (Oxford, 1947). 

11 Op. cit. 

12 J. L. Brierly, The Law of Nations (4th ed., Oxford, 1949), p. v. 
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AN INTERNATIONAL RIGHT OF REPLY 


Current campaigns of mutual vilification conducted by nations through 
platform, press and radio present a spectacle without precedent in peace- 
time history. In spite of time-honored traditions of extreme courtesy and 
strict conformance with the rules of the protocol, present-day diplomats 
indulge in mutual recriminations of a virulent character, so that even in 
the United Nations the defamation of persons in high places or the states 
they represent are of frequent occurrence. The consequences to the cause 
of mutual understanding and peace are not good. 

In an effort to remedy this situation, two proposals have figured promi- 
nently in recent discussions. One, championed mainly by the United 
States and Britain, is based on the assumption that the best way to over- 
come the dangers caused by the publication of false reports, incendiary 
preachings or war-mongering messages is to assure to the public more and 
freer sources of information, so that it may judge for itself of the validity 
of the conflicting views.!. The other remedy, proposed by Soviet Russia 
and its satellites, eschews any real freedom of information, but would meet 
the dangers of propaganda by more drastic methods, notably through an 
obligation on the part of each state to curb objectionable publications and 
to punish the offenders through criminal procedures.* This plan is op- 
posed by the Western democracies on the ground that it would legalize 
peacetime censorship, whch all free states abhor, and would open the door 
to totalitarian controls over all media of information." 

In addition to the two remedies just mentioned, a third has been pro- 
posed, and was approved by the General Assembly last spring without at- 
tracting much attention among students of international law and organi- 
zation. This is the international right of reply set forth in the Convention 
on the International Transmission of News and the Right of Correction, 
approved on May 14, 1949, by the General Assembly.‘ The plan was 
originally proposed by France at the Geneva Conference on Freedom of 
Information and of the Press in 1948, and was there approved as the so- 
called ‘‘ French Convention.’’ 

The idea of a right of reply available to persons claiming to be injured 
by defamatory publications is not new. Like most schemes for the regu- 


1U. N. Conference on Freedom of Information, Report of the U. S. Delegates with 
Related Documents (Department of State Pub. 3150, Int. Org. and Conf. Ser. III, 5), 
pp. 2 ff.; John B. Whitton, ‘‘The United Nations Conference on Freedom of Informa- 
tion and the Movement against International Propaganda,’’ this JourNAL, Vol. 43 
(1949), p. 73. 

2U. N. Does. E/856; E/Conf.6/C.4/18. 

3 Supra, note 1, Report of U. S. Delegates, p. 3. 

4 United Nations Bulletin, June 1, 1949, p. 592; General Assembly, 3rd Sess., Part IT, 
Official Records, April 5-May 18, 1949, pp. 21 ff. 

5 Supra, note 1, pp. 9 and 18; Whitton, loc. cit. 
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lation of relations between states, it was borrowed from domestic legisla- 
tion, above all from the French laws, the first of which appeared in 1819.* 
Anyone named specifically in a publication is entitled to demand the in- 
sertion of a reply, of a specified character and length, in the same organ. 
This right of reply is open even to the author of a book or play who objects 
to a published critique. Of course, there is no guarantee of truth through 
this procedure, but the public is enabled to judge of the veracity and 
soundness of the opposing views. This law is still in force.?. Recently the 
French courts refused to extend the right of reply to statements made by 
radio broadcast.® 

Since the right of reply offers a remedy much more prompt, less costly 
and less difficult to obtain than the usual action for libel, it is not surpris- 
ing that the example of France has been followed in approximaely 30 
countries. But Britain and the United States in general still cling to the 
older remedy of an action for libel, despite its admitted weaknesses and 
defects.1° The 30 countries mentioned have adopted either (1) the French 
type of right of reply; (2) a compulsory retraction—the enforced publica- 
cation in the organ in which the objectionable article appeared of a re- 
vised version of the facts; or (3) some combination of the two."! In the 
United States only one State—Nevada—has adopted the continental 
formula for a right of reply, and it is reported that this law is working 
satisfactorily.* Only twenty American States have passed statutes, whose 


6 Law of June 9, 1819. The principal French statutes covering the right of reply 
are: Law of March 25, 1822; Law of July 29, 1881, and Law of Sept. 29, 1919. 

7 Andre Perraud, Le Droit de Réponse (Paris, 1930); Barbier, Code Expliqué de la 
Presse (2d ed., Paris, 1911), Vol. I; Berraud-Charmantier, Le Droit de Réponse (Paris, 
1930); Albert Exhenry, Le Droit de Réponse en mattére de presse dans les législations 
d’Europe (Thesis, Lausanne, 1929). 

8 Tribunal correctionnel de la Seine, 12e chambre, Feb. 1, 1929, reported in Revue 
Juridique Internationale de Radioélectricité, 5th year (1929), p. 57; affirmed on appeal 
in Court of Appeals, Paris, Nov. 27, 1929, ibid., 6th year (1930), p. 36. 

9 Exhenry, op. cit.; Zechariah Chafee, Jr., ‘‘ Possible New Remedies for Errors in the 
Press,’’ Harvard Law Review, Vol. LX (Nov., 1946), pp. 1 ff.; Richard C. Donnelly, 
‘‘The Right of Reply: An Alternative to an Action for Libel,’’ Virginia Law Review, 
Vol. 34 (Nov., 1948), pp. 867 ff. 

10 Chafee says of the libel action: ‘‘The crude Anglo-Saxon notion of vindicating 
honor by getting cash has become unsatisfactory to many decent people. They want a 
less sordid and more convenient procedure, which will focus its attention on what most 
concerns them, the mistakes in the defendant’s statement. It would be desirable for 
a court to be able to do something tangible to reduce the injurious effect of those mis- 
takes, without having to bother about any of the hard-fought questions of damages 
which now take up so much time in a libel suit.’’ Loc. cit., p. 7. ‘‘A successful libel 
suit is, at best, almost as unusual as a successful action to break a will. It is the 
rare exception.’’ Donnelly, loc. cit., p. 874. 

11 Chafee, Donnelly and Exhenry, loc. cit. Also, Ignace Rothenberg, ‘‘The Right of 
Reply to Libels in the Press,’’ Journal of Comparative Legislation and International 
Law, 3d series, Vol. XXIII, Pt. I (February, 1941), pp. 38 ff. 

12 Donnelly, loc. cit., p. 892. Text in Nevada Comp. Laws (Hillyer, 1929), sec. 10506. 


EDITORIAL COMMENT 143 


origin can be traced to the English Libel Act of 1843, providing for 
optional retraction ; a newspaper which publishes a full apology or prints a 
retraction may claim mitigation of damages.'* 

The movement for the establishment of an international right of reply 
was initiated about twenty years ago, when the problem of international 
propaganda first became acute. One of the earliest of such proposals was 
made in 1929, when the International Juridical Congress on Radio adopted 
a voeu favoring the extension to broadcasting of the right of reply already 
existing, as already mentioned, in certain national legislation..* In 1931 
the International Federation of League of Nations Societies recommended 
the establishment of a right of reply on behalf of any state objecting to a 
report, by press or radio, that was inexact or was calculated to disturb 
international relations.*® A similar plan was urged by the International 
Federation of Journalists at a conference held in Brussels in 1934.'* 

The main object of the United Nations plan for an international right 
of correction is to give states aggrieved by false or distorted reports likely 
to injure friendly relations an opportunity to secure commensurate pub- 
licity for their own publications. It is hoped thereby to prevent the pub- 
lication of such reports, or at least to attenuate their effects.’ In order 
to bring the right into operation, the following conditions must be pre- 
sent: (1) a news dispatch transmitted from one country to another by 
correspondents or information agencies; (2) its publication abroad; (3) a 
claim by the demanding state that the dispatch is ‘‘capable of injuring its 
relations with other states or its national prestige or dignity’’; and (4) a 
similar claim that the dispatch is ‘‘false and distorted.’’** 

If these conditions are fulfilled, the complainant state may submit ‘‘its 
own version of the facts’’ (the communiqué) to the contracting states 
within whose territories such dispatch has been published or disseminated. 
A copy is also forwarded to the correspondent or information agency con- 
cerned, so that the latter may (there is no duty to do so) correct the origi- 
nal statement. Within five days the defendant state must release the 
communiqué to the appropriate correspondents and information agencies, 
and also transmit it to the headquarters of the information agency whose 
correspondent was responsible for originating the dispatch, if such head- 


13 Lord Campbell’s Libel Act of 1843, 6 and 7 Vict., c. 96, Secs. 1, 2 (1843); Ameri- 
can statutes cited and discussed by Chafee, loc. cit., p. 18, Donnelly, loc. cit., p. 892; 
Arthur and Crosman, The Law of Newspapers (2d ed., 1949), pp. 240 ff., and Appendix 
C, where the statutes are collected. 

14 Lapie, ‘‘Droit de réponse et radtwophonie,’’ Revue Juridique International de 
Radiocléctricité, 5th year (1929), p. 16. 

15 League of Nations Doc. C. 602.M.240.1931.IX.Disarmament 1931.1X,19, p. 4. 

16 League of Nations Bulletin of Information on the Work of International Organiza- 
tions, VII, pp. 50-51. 

17 Convention on the International Transmission of News and the Right of Correction, 
preamble. Supra, note 4. 

18 Article 9. 
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quarters are within its territory.‘ None of these agencies, however, is 
under any duty to publish the reply. 

In ease the defendant state fails to carry out the obligations just de- 
scribed, the complaining state may submit the communiqué to the Secretary 
General of the United Nations, simultaneously notifying the defendant 
state, which may also submit its comments to the Secretary General. The 
Jatter, within 10 days, must ‘‘give appropriate publicity through the in- 
formation channels at his disposal’’ not only to the reply, but also to the 
original dispatch and any comments submitted by the defendant state.?° 

This plan for an international right of correction, if adopted, should 
make a valuable contribution towards the attainment of higher standards 
of international news communication. But it offers no panacea. It is 
noteworthy that, unlike its national counterpart, it is supported by no 
provisions for judicial control. Furthermore, its operation is almost 
completely optional; the only sanctions for non-conformance are ex- 
tremely weak.* In fact, its non-compulsory nature has been lauded by 
some of its chief proponents as one of its best features,” although some 
of the delegates to the United Nations attacked the plan as too cautious and 
too modest.** It does not seem probable that the establishment of such a 
right could do much to halt campaigns of subversion and hatred inspired 
by aggressive states and executed by a controlled press and radio. States 
of this character, in fact, would be the last to adhere to the treaty upon 
which the right is based. Even if they did ratify the treaty, it would 
probably be for the very purpose of using the right of correction to answer 
the legitimate protests of other states against their aggressive policies. In 
other words, they would use the right simply as one more means of spread- 
ing propaganda.** 

On the other hand, to the community of free democratic states the right 


19 Article 10. 20 Article 11. 

211f a contracting state fails to discharge its obligations with respect to the com- 
muniqué, the complaining state is permitted to give similar treatment to a communiqué 
later submitted to it by the defaulting state. A weaker sanction could hardly be 
imagined. True, a failure on the part of the defendant state to submit the communiqué 
brings into operation the important provision for action through the Secretary General, 
but apparently this action is not authorized if the government of the defendant sub- 
mits the communiqué and the news dissemination agencies fail to print it. For by the 
mere submission the defendant state will have fulfilled its obligations under Art. 10. 

22 See speech of Mr. Canham, United States Representative, in the General Assembly 
May 13, 1949. U.N. Doc. A/P.V.210, May 13, 1949. 

23 Mr. Azkoul (Lebanon), found the scheme overcautious, and Mr. Kahali (Syria) 
called it a ‘‘mere mail-box function,’’ with inadequate sanctions for non-performance. 
U. N. Doe. A/P.V.211, May 13, 1949. 

24 Mr. Canham remarked that the Nazi Government before 1939, in answer to re- 
porting of its evil doings by foreign newspapers, would undoubtedly have used its right 
of correction to flood foreign offices of the democracies with alleged corrections. Supra, 
note 22. 


EDITORIAL COMMENT 145 


of correction should prove to be of real benefit. It offers a practical 
means of conciliating the imperative need of states in their mutual rela- 
tions for reliable, non-subversive, non-incendiary news, with the democratic 
principle of freedom of information. More than once states have protested 
against hostile articles appearing in the press of a foreign state, only to be 
met by the response that the defendant government was powerless to in- 
tervene because of constitutional guarantees of freedom of the press.*® 
With the right of correction in operation, this excuse could no longer be 
invoked, and both governments concerned, in their own interest, should 
welcome the chance to invoke this new remedy. Looking to American ex- 
perience alone, the anti-Spanish campaigns in certain newspapers at the 
turn of the century, and the anti-British attacks in the same or similar or- 
gans between the two world wars, might have been checkmated if, in both 
cases, the aggrieved state had been able to make an official reply through 
accepted, highly authoritative channels. 
JoHN B. WHITTON 


“TREATY-MERCHANT”? CLAUSES IN COMMERCIAL TREATIES OF THE UNITED STATES 


It is commonplace to say that customary international law imposes no 
legal duty upon any state to permit aliens to enter and reside in its terri- 
tory. That there will be, however, in the case of every member of the 
family of nations, some admission of aliens, may be taken for granted, al- 
though in the case of certain totalitarian states the entry of persons, at 
least those of particular nationalities, may be strictly curtailed. As is well 
known, numerous bilateral treaties provide, either in specific terms or 
through the operation of most-favored-nation clauses, for entry that is not 
given as a matter of obligation under customary law. The treaties make 
possible a wide variety of arrangements for admission, usually on a basis 
of mutuality, of natural persons who may acquire thereby a status less 
definitive than that afforded to full-fledged immigrants but more perma- 
nent than that enjoyed by temporary visitors whose visas are valid for a 
relatively short time. 

The United States has provided such a basis for ‘‘treaty traders’’ or 
‘‘treaty merchants’’ under Section 3(6) of the Immigration Act of 1924, 
as amended.? At a time when the United States is leading in an effort 
for the promotion of international trade and for its facilitation through 
reasonable freedom of international movement for persons engaging in it, 
the provisions of this legislation may merit special examination. For 


25 British answer to protests from Napoleon, Annual Register, Vol. 45 (1803), p. 665. 
For response of U. S. Government to protests by Mexico against hostile propaganda in 
this country, see Hackworth, Digest, Vol. II, p. 142. 

1See, for example, C. C. Hyde, International Law Chiefly as Interpreted and Applied 
by the United States (1945 ed.), Vol. I, pp. 216-217. 

28 U. 8. C. (1948), See. 203. See wording as reproduced in note 10, infra. 
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students of treaty law and administration the plan involved would seem 
to have special interest by reason of the manner in which, by express pro- 
vision, statute and treaties are related. The history of the development, 
the construction and application of statutory and treaty clauses over a 
quarter of a century, and possible further or wider uses of the method 
employed, seem deserving of comment. 

When, early in the third decade of the twentieth century, the United 
States adopted the policy of quantitatively restricting immigration, there 
arose the question of respecting treaty commitments previously made, 
and, more particularly, that of providing for special categories of non- 
immigrants whose admission to the country would not be covered by the 
basic principle applicable to immigrants. When the matter of a compre- 
hensive immigration statute was before Congress in 1924, draft legislation 
that was under consideration seemed to the Department of State to be in 
conflict with treaties already made, and the Secretary of State proposed 
that exceptions be made for persons admitted under provisions of a treaty.* 
In the Senate, a proposed amendment which would have made special pro- 
vision (by creating a distinct category of non-immigrants) for ‘‘an alien 
entitled to enter the United States under the provisions of a treaty or 
agreement relating solely to immigration’’ was defeated by an overwhelm- 
ing vote,* after the ‘‘Gentleman’s Agreement,’’ concluded with Japan less 
than two decades earlier, had been brought into the discussion.’ As finally 
passed by Congress the bill provided non-immigrant status for ‘‘an alien 
entitled to enter the United States solely to carry on trade under and in 
pursuance of the provisions of a present existing treaty of commerce and 
navigation,’’* the suggestion having been made in discussion that in this 
form the legislation would prevent the continued operation of the ‘‘Gentle- 
man’s Agreement’’ and would prevent the making of any later agreement 
of that kind.” 

The reference to ‘‘present existing treaty’’ was soon to prove objection- 
able, particularly from the point of view of making new commercial treat- 
ies. In 1929 in a communication to the British Ambassador concerning 
the entry of Australian business men into the United States, Secretary 
Kellogg stated that Section 3(6) ‘‘would not apply to a treaty concluded 
subsequently.’’* It was for the purpose, among others, of permitting 
benefits to be enjoyed under post-1924 treaties as well as those in effect in 


b 


365 Cong. Rec. 5811 (letter from Secretary of State Hughes to Representative Albert 
Johnson). The letter stated that Sec. 3(2) of the proposed bill, under which non-immi- 
grant status could be given to aliens entering temporarily for business or pleasure, 
would not meet the treaty requirements. 

4 Ibid., p. 6315. 

5 Senator Shortridge said that the so-called understanding of 1907 had failed of its 
purpose and had ceased to be operative (Ibid., p. 6303). 

6H. Rept. No. 350, 68th Cong., Ist Sess., p. 2. 

765 Cong. Rec. 6304. 

8U. 8. Foreign Relations, 1927, Vol. I, p. 439. 
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that year, that the law was amended on July 6, 1932. In the House of 
Representatives there was a reference to effort that had extended over 
several years looking to a legislative definition of ‘‘merchants.’’® The 
new wording of Section 3(6)'° not only accomplished the purpose of liberal- 
izing the provisions by making them apply to treaties that had been made 
since 1924 or might be made in the future, but also made it clear that the 
‘‘trade’’ referred to was trade between the United States and the country 
of which the trader was a national,’! and made possible the admission as 
non-immigrants of the wife of such a trader and his unmarried children 
under twenty-one years of age.'* The Senate at first passed—apparently 
through inadvertence—and then reconsidered and struck out, a House- 
approved provision whereby treaties were to accord no greater rights of 
entry than those which had been given before July 1, 1924. The feeling 
expressed in the Senate was that such a clause would limit the treaty-mak- 
ing powers of the President and the Senate in the future.’* It was noted 
that treaty commitments to which the amended statutory rule would be 
applicable had (as of the date of the passage of the 1932 amendment) been 
made to twenty-seven foreign countries. 

The actual operation of the ‘‘treaty-merchant’’ clauses has proceeded 
through administrative regulation and determination as well as judicial 
interpretation. From the first, the Department of State took the position 
that Section 3(6) was not intended to open the doors to any aliens entering 
to engage in business of a purely local character.'* On the other hand, 
the word ‘‘solely’’ has been interpreted to mean ‘‘principally,’’'® and a 


975 Cong. Rec. 13841. 

10“*, , , an alien entitled to enter the United States solely to carry on trade be- 
tween the United States and the foreign state of which he is a national, under and in 
pursuance of the provisions of a treaty of commerce and navigation, and his wife and 
his unmarried children under twenty-one years of age, if accompanying or following to 
join him.’’ 

11 That the Department of State had taken this construction as the proper one even 
under the earlier wording of the statute is indicated by a communication on the point 
from the Department of State to the Department of Labor on Jan. 24, 1925 (Hack- 
worth, Digest, Vol. III, pp. 769-770). 

12 There was some debate on the question of excluding from the benefits of the section 
children adopted since 1924. A proposal to change the language by insertion of the 
words ‘‘ineluding legally adopted children’’ was defeated in the Senate. 75 Cong. Ree. 
13423. 

1375 Cong. Ree. 13841. See also, on the point, House Rept. No. 431, 72nd Cong., 
Sess. 

14 The Department of State took this position in 1929 (despite the apparently con- 
trary decision of a Federal court, four years earlier, in the case of Weedin v. Wong Tat 
Hing et al., 6 Fed. (2nd) 201), ‘‘in order to keep faith with Congress and to carry out 
what was evidently the intent of Congress when it passed the Act.’’ Hackworth, Digest, 
Vol. III, pp. 766-767. 

15 Irving Appleman, ‘‘Treaty Trader Status under the Immigration Laws,’’ Depart- 
ment of Justice, Immigration and Naturalization Service, Monthly Review, Vol. VI, No. 
1 (July, 1948), pp. 3, 5. 
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treaty merchant with a Section 3(6) visa has been permitted to engage 
“‘incidentally’’ in other transactions, provided the international ones could 
be shown to predominate.’® The limitations of a brief comment preclude 
more than illustrative indication of the liberal construction given to the 
statutory provisions. Administrative regulation, for example, has included 
in the category of those engaged in ‘‘trade’’ within the meaning of Section 
3(6) persons serving as foreign correspondents, those operating transpor- 
tation lines in furtherance of international travel, and those carrying on 
banking or insurance activities on an international scale.17 The editor 
(not proprietor or publisher) of a Japanese newspaper published in San 
Francisco was held to be engaged in ‘‘trade’’ within the meaning of the 
statute (in relation to the 1911 commercial treaty with Japan) so that his 
wife could be admitted as a non-immigrant under Section 3(6).1* The 
possession of a particular skill, or competence to exercise discretionary 
judgment in connection with international trade, may enable an alien ap- 
plicant to come within the classification, it being necessary to show, in this 
as in the cases generally, that the trade is presently existing and is sub- 
stantial in volume.’®* In 1935 the Department of State took the position 
that a Japanese national was entitled to the benefits of Section 3(6) by 
reason of his handling cable correspondence that required technical knowl- 
edge; in 1941 it decided favorably with respect to clerical employees 
of a firm engaged in international trade.*° 

Traders may lose their status and become subject to deportation as a re- 
sult of their changing to purely local activity, or as a consequence of a 
treaty’s ceasing to be in force. Thus the status of Japanese merchants 
who had enjoyed privileges in the United States under the Treaty of Com- 
merce and Navigation signed February 21, 1911, was affected by the termi- 
nation of that treaty.”? 

In its negotiation of general commercial treaties since 1924 the United 
States has, in conformity with the reservation which the Senate attached 
to its approval of the Treaty of Friendship, Commerce and Consular Rights 
with Germany, signed December 8, 1923,** made it clear that commitments 
as to entry are not to be construed to affect existing laws relating to immi- 
gration or the right to enact laws relating to immigration. However, be- 
ginning with the Treaty of Friendship, Commerce and Consular Rights 
with Poland, signed June 15, 1931,?* there has commonly been inserted, as 
an exception to this rule, provisions for the admission of treaty merchants 


16 Idem. 
1722 C. F. R. 61.140 (d), cited by Appleman, loc. cit., p. 4. 
18 Hackworth, Digest, Vol. III, p. 767. 19 Appleman, loc. cit., pp. 5, 6. 


20 Hackworth, op. cit., Vol. III, pp. 771, 772. 

21 New York Times, March 27, 1948, p. 12. A bill (H. R. 3566) was then before 
Congress to effect a stay of deportation for some two thousand persons who were re- 
ported to have become subject to deportation with the termination of the treaty. 

2244 Stat. 2132. 23 48 Stat. 1507. 
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on a most-favored-nation basis.** It may be noted that there is nothing 
in the express instruction of Congress, or in Section 3(6), which directs 
that such clauses shall rest on a contingent basis. It is obvious that while 
the treaty clauses referred to are not of such great interest to traders com- 
ing from other Western Hemisphere countries (to which quantitative re- 
strictions upon immigration to the United States do not apply), they hold 
very substantial advantages for business men from outside this Hemisphere 
who are nationals of countries having relatively small immigration quotas, 
and especially for traders from populous Asiatic countries. 

Over the twenty-four-year period beginning with 1925 and ending with 
1948, more than seventeen thousand non-immigrant aliens were admitted 
to the United States to carry on trade under treaty provisions, the greatest 
number in any one year (1,622) being admitted in 1929, and the smallest 
(49) in the year 1943.*° While there is no statutory limit upon the num- 
ber of treaty merchants who may be admitted, the status is a regulated 
one,*® especially in the sense that qualitative tests for admission may be 
applied. There would, therefore, seem to be no occasion for fear that se- 
curity regulations might be circumvented under the plan, and no necessity 
for frequent renewals of the treaty traders’ visas, such as are required in 
the case of temporary visitors admitted under Section 3(2) of the Immi- 
gration Act. The method used in Section 3(6) does not mark the first 
instance of a reference, in national legislation, to commercial treaties.?’ 
If the United States is to move forward with a broad program for technical 
assistance to undeveloped areas of the world, there might be justification 
for further experimentation with the general method utilized in the ‘‘treaty- 
merchant’’ clauses. The going of American business men to foreign coun- 
tries for relatively long periods of time to build up and develop enterprises 
within such countries (as distinct from their going to carry on trade be- 
tween these countries and their own) might conceivably be arranged on the 
basis of treaties which, in the legal sense. would mark no deviation from 
the fundamental principle of mutuality. 


24The treaty with Poland refers to nationals of one party ‘‘entering, traveling or 
residing in the territory of the other Party in order to carry on international trade or 
to engage in any activity related to or connected with the conduct of international 
trade. ...’’ More recent treaties, e.g., that signed with China on Nov. 4, 1946 (De 
partment of State, Treaties and Other International Acts Series, No. 1871, this JouRNAL, 
Supp., Vol. 43 (1949), p. 27, and that signed with Italy on Feb. 2, 1948 (S. Ex. E, 80th 
Cong., 2nd Sess.), when referring to nationals of one party entering, traveling and re 
siding in the territories of the other, specifically mention the two countries as those 
between whose territories the international trade, or ‘‘commercial activity related 
thereto or connected therewith’’ is to be earried on. 

25 For the statistics (with classification by years and by countries), the writer is 
indebted to the U. S. Bureau of Immigration and Naturalization. 

26 For recently promulgated regulations applicable to the subject matter, see Fed. 
Reg., Vol. 14, No. 184 (Sept. 23, 1949), p. 5805. 

27 See this writer’s article, ‘‘ Postwar Commercial Treaties of the United States,’’ in 
this JourNAL, Vol. 43 (1949), pp. 262, 264 note. 


Rosert R. Wriison 


150 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
THE ADOPTION OF FRENCH CHILDREN BY AMERICAN CITIZENS 


As a result of social conditions created by the war, the number of adop- 
tion proceedings by Americans of foreign children abroad has greatly 
increased in number. This is especially true in France where adoptions by 
Americans became frequent after World War I. Adoption constitutes 
a recognized form of aid to unmarried mothers unable to support a child. 
It is also helpful in the case of children of impoverished families in which 
one or both parents have been lost. Where the adopting parents are 
Americans, the judicial procedure provided under the French Civil Code 
has usually been observed. An effort has recently been made to avoid 
complication and expense by following the simpler proceedings provided 
by American State legislation, the documents being verified before an 
American diplomatic or consular official. This seems to be regarded by 
the French courts as a circumvention of the French law and the situation 
thus produced requires some elucidation in the interest of good relations. 

In a recent case’ an American couple domiciled in California executed 
papers for adoption of the six-months-old female child of a young unmar- 
ried French mother in the presence of the vice consul at the American 
Embassy in Paris. The mother of the child later executed the necessary 
authority. When the adopting parents and the mother of the child at- 
tempted to register the adoption with the registry of the civil status 
(l’état civil), the Public Minister refused registration. The Civil Tribunal 
of the Seine sustained the refusal on the ground that the nationality of the 
infant being French, the judicial proceeding required by the French Civil 
Code was essential. The court recognized that adoption was in the in- 
terest of the infant but that the French judicial proceeding was a funda- 
mental requirement for the adoption of any French child in France. 

There seems to have been some effort on the part of the adopting parties 
to have the court recognize extraterritorial privileges for an adoption exe- 
euted before an American consular officer at the Embassy. This was re- 
jected because of the absence of any treaty provision and because there 
was no proof of reciprocity under American law by which the adoption of 
an American child by French subjects before a French diplomatic or 
consular officer in the United States would have been recognized. 

Under the original provisions of the Napoleonic Civil Code, the right to 
adopt or to be adopted was one of those purely civil rights reserved to 
French citizens or to those who had been ‘‘homologated”’ to the rights 
of French citizens. Under a later amendment, a French citizen may now 
adopt an alien or be adopted by an alien.? The distinguished French 
jurist, Pillet,? was of the opinion that the ordinary rules for the strict ap- 


1 Recueil Dalloz de Doctrine, de Jurisprudence et de Législation, 1949, Jurisprudence, 
p. 368. Civil Tribunal of the Seine, Feb. 10, 1948. Annotation by R. Savatier. 

2 Civil Code, Art. 345, as amended June 19, 1923, and July 29, 1939. 

8A. Pillet, Traité Pratique de Droit International Privé (1923), Vol. 1, p. 652. 
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plication of the national law of the child should not apply to the adoption 
of the child of an unmarried mother. Instead, the law of the adopting 
parent should be recognized, thus permitting a French child to occupy 
a legitimated family status of which he might otherwise be wholly deprived. 
The adoption of a French child does not effect the loss of French national- 
ity. Why, then was the adoption refused in the face of the clear advantage 
which the court recognized and in the absence of any requirement in the 
code that French law should apply where the adoption is completed under 
the law of the country of which the adopting parents are domiciled 
nationals? 

Adoption is an institution which does not prevail in all countries of 
Western civilization. Indeed it was not recognized under the English 
common law and therefore only exists in the United States by reason of 
statute law. Under California law, the consent of both the adopting and 
the natural parent or parents must be duly proved by an instrument which, 
if made without the United States, may be proved before a consular of- 
ficer resident in the country where made. A judge’s order is necessary 
showing ‘‘that the interests of the child will be promoted by the adop- 
tion.’’* This is not, however, regarded as a judicial proceeding and the 
parties are not required to appear before the judge to whom the necessary 
consents are presented. Accordingly, the requirements of California law 
seem to have been satisfied in the instant case. 

The well-known French jurist, Niboyet, recognizes that in cases like 
the present, there is no question of depriving the child of any of its politi- 
eal rights. He insists, however, that the child has an inherent right not 
to have a change of its status by adoption except according to French 
publie law.> One wonders what substantial right is preserved through the 
application of French law in this case. The attribution of a ‘‘right’’ be- 
comes the deprivation of benefit. Niboyet gives us a more realistic clue to 
the result reached when he points out that French authorities are unable 
to carry through an adoption except by the extrinsic and judicial forms 
of French law. In other words, the judicial forms of one sovereign 
jurisdiction are not integrated with those of another even where all the 
substantive requirements have been observed. Unfortunately this is a 
situation too often met with in international civil and commercial relations. 

Perhaps the proponents would have had better success in the instant 
case if they had presented the record of an adoption which fully complied 
with the underlying requisites of French law, but which was duly com- 
pleted under the law of California and certified by the usual certificat de 
coutume, as having validity in California. 


4 California Civil Code, §§ 226-227, 1182-1183. 
5J. P. Niboyet, Traité de Droit International Privé Francais, Vol. V (1948), No. 
1529, pp. 493-496. 
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Adoption is one of the recognized methods of child aid with parental 
approval under circumstances similar to those of the instant case. If it is 
to be continued in times of stress along with closer social and economic re- 
lations between the friendly nations of the Western World, some integra- 
tion in the international rules would seem to be desirable. 


ArtHur K. KuHN 


CURRENT NOTES 
ANNUAL MEETING OF THE SOCIETY 


The Forty-Fourth Annual Meeting of the American Society of Inter- 
national Law will be held in Washington at the Carlton Hotel on Thursday, 
Friday and Saturday, April 27-29, 1950. To provide more time for general 
discussion, the meeting will open on Thursday afternoon, instead of on 
Thursday evening, as heretofore. The annual dinner will close the meet- 
ing on Saturday evening. The Committee on Annual Meeting will en- 
deavor to arrange an interesting program for Saturday afternoon. 

EpwarD DUMBAULD, 
Secretary 


AWARD OF CERTIFICATE FOR MERITORIOUS WORK IN INTERNATIONAL LAW 


Rules Approved by the Executive Council January 14, 1950 


1. There shall be appointed in May of each year by the President of the 
American Society of International Law a Committee on Awards of the 
American Society of International Law, comprised of three members, re- 
gardless of nationality, to serve for one year or until their successors shall 
have been appointed. One of the three members shall be designated as 
Chairman. 

2. The Committee on Awards shall be responsible for recommending to 
the Executive Council of the Society not later than March 15 of each year 
the name of an author (or names if it be a collective authorship) of a work 
(in the form of a book, monograph, or article) in the field of International 
Law, which the Committee on Awards feels deserves the award of the 
Certificate of Merit of the American Society of International Law. 

3. The competition for the award is open to all regardless of nationality 
or the language or place of publication of the work. 

4. Works to be considered for the award must have been published within 
a twenty-four-month period preceding February 1 of the year in which 
the award is to be made. 

5. The author or his publisher shall forward to the Secretary of the 
Society, for the Committee’s use, at 700 Jackson Place, N. W., Washington 
6, D. C., before February 1 of each year not less than three copies of a 
work which the author or publisher wishes considered for the award. 

6. The Committee on Awards shall not limit its consideration to works 
filed with the Secretary of the Society in accordance with the provisions 
of section 5, hereof, but may take notice of any other works which shall 
have been published during the twenty-four-month period preceding Feb- 
ruary 1 of the year in which the award is to be made. 
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7. A majority vote of the Committee on Awards is sufficient to support 
recommendation of a work to the Executive Council of the Society. The 
Secretary of the Society shall forward the Committee’s recommendation 
to the members of the Executive Council. Should there be a dissenting 
opinion from the Committee on Awards, the Secretary of the Society, when 
forwarding the Committee’s recommendation, shall set forth the principal 
arguments of the majority and minority opinions of the Committee on 
Awards. <A majority vote of the Executive Council at a meeting of the 
Council shall be decisive as to its recommendation to the Society. 

8. In the event that no two members of the Committee on Awards can 
agree on a work published during the period concerned as being suffi- 
ciently outstanding to merit the award of the Society, the Committee on 
Awards may consider any work in the field of International Law published 
during a thirty-six-month period preceding February 1 of the year in 
which the award is to be made. In the event that no work published within 
such a period meets the standards of the Committee on Awards, the Chair- 
man shall so report to the Executive Council of the Society, and no award 
shall be made at the Annual Meeting of the Society for the year concerned. 

9. The award, if any there be, shall be conferred by the President of the 
Society in the name of the Society after the approval of the reeommenda- 
tion of the Executive Council by the Society at the annual meeting. 


REPORT OF SPECIAL COMMITTEE ON UNITED NATIONS PRACTICE 


At the last annual meeting of the Society the appointment of a special 
committee was authorized to study and report upon the attitude and action 
of the United Nations in cases where one or more Member States have sug- 
gested or moved that challenges of competence under the Charter be sub- 
mitted to the International Court of Justice. The special committee sub- 
mitted its report to the Executive Council at a meeting held in Washington 
January 14th. The report was not received in time to be printed in full 
in the January Journal. The conclusions of two members of the committee, 
the other member dissenting as to paragraphs 3, 6, 7 and 8, are as follows: 


1. That challenges to the competence of the United Nations should 
not be made except when the challenging State can present a sub- 
stantial prima facie case, and that the organs of the United Nations 
need not consider any protests which are either frivolous or dilatory, 
without a solid legal foundation. 


2. That, when an organ of the United Nations considers that a prima 
facie case of incompetence has been presented in respect to action 
pending before it, it shall give precedence in its discussion to the issue 
of competence. 


3. That, in the determination of a prima facie case by an organ of 
the United Nations, the reievant opinions of the International Court 
of Justice shall be taken into account, and that cases closely analogous 
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to those already dealt with by the Court need not be referred back to 
the Court but may be solved in accordance with the spirit of the perti- 
nent judicial opinions. 


4. That, if an organ disagrees with the Member State or States 
concerned on the question of its competence to deal with the matter at 
issue, it shall consider the advisability of referring the question to the 
International Court of Justice for an advisory opinion. 


5. That the organ of the United Nations dealing with the matter at 
issue may make a reference to the Court conditional on a declaration 
by the State, or States, challenging its competence that it, or they, 
will accept the opinion of the Court as decisive with respect to that 
particular case. 


6. That the organ concerned may either decide itself the question of 
competence, or refer it to a special committee of jurists appointed by 
it, if the challenging State refuses to make a declaration accepting in 
advance the opinion of the Court. 


7. That a reference to the Court or to a committee of jurists shall 
not limit the power of any organ of the United Nations to take such 
action as it may deem necessary to prevent an aggravation of the situa- 
tion or to maintain or restore international peace and security. 


8. That the Government of the United States in its activities in the 
United Nations should be guided by the principles stated above, and 
that this Government should endeavor to have these principles ap- 
proved by the General Assembly and by the Councils of the Organi- 
zation. 


The report was referred by the Executive Council to the committee on 
the next annual meeting of the Society. 


THE ORGANIZATIONAL FRAMEWORK OF THE NORTH ATLANTIC TREATY 


In the October, 1949, issue of this JouRNAL (Vol. 43, p. 633) the present 
writers discussed in some detail the North Atlantic Treaty and the major 
issues which flowed from its consideration by the Senate. It is the purpose 
of this note to bring that discussion up to date by outlining the organiza- 
tional framework which has been created since then to implement the 
Treaty. 

It will be recalled that Article 9 of the Treaty provides in very general 
terms for the establishment of a council and a defense committee which 
shall recommend measures for the implementation of Articles 3 and 5. 


1 Art. 9 reads as follows: ‘‘The Parties hereby establish a council, on which each of 
them shall be represented, to consider matters concerning the implementation of this 
Treaty. The council shall be so organized as to be able to meet promptly at any time. 
The council shall set up such subsidiary bodies as may be necessary; in particular it 
shall establish immediately a defense committee which shall recommend measures for 
the implementation of Articles 3 and 5.’’ For text of treaty, see this JougNaL, Supp., 
Vol. 43 (1949), p. 159. 
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As the report of the Senate Committee on Foreign Relations dealing with 
the North Atlantic Treaty points out, the specific machinery necessary for 
this task was to be evolved in the light of need and experience. The Com- 
mittee further urged that the organization set up ‘‘be as simple as possible 
consistent with its function of assisting implementation of the Treaty and 
that maximum use be made of existing organizations.’’ No new machinery 
was envisaged by the Committee or the State Department for the imple- 
mentation of Articles 1 and 2 which deal with the peaceful settlement of 
disputes and the development of friendly relations among the twelve sig- 
natories. Presumably any such activities outside the realms of security 
and self-defense were to be carried on within the framework of existing 
organizations. 

Following the ratification of the Treaty the Congress encouraged the 
North Atlantic states to speedy action through its consideration and pas- 
sage of the Mutual Defense Assistance Program.* Of the $1,000,000,000 
program authorized under the bill only $100,000,000 was to be immediately 
available for military aid to the recipient countries; the remaining $900,- 
000,000 was to be available only after recommendations for the integrated 
defense of the North Atlantic area had been worked out and had been ap- 
proved by the President. Clearly before such plans could be developed 
planning machinery had to be created. By December 1, 1949, in addition 
to the Council and the Defense Committee, the following organs had either 
been established or provided for: (1) a Military Committee, which will 
recommend to the Defense Committee specific military measures for the 
unified defense of the North Atlantic Area; (2) a Standing Group, which 
will function as a sort of codrdinating committee for the Military Commit- 
tee; (3) five regional planning groups for Northern Europe, Western 
Europe, Southern Europe and the Western Mediterranean, the North At- 
lantic Ocean, and Canada and the United States; (4) a Defense Financial 
and Economic Committee, which will study the financial and economic 
aspects of defense plans; and (5) a Military Production and Supply Board, 
which will make certain that the military production and procurement 
program effectively supports defense plans.* 


The Council 


The principal body in the North Atlantic Treaty organization is the 
Council. Normally it will be composed of the Foreign Ministers of the 
member states, although their places may be taken by plenipotentiary 
representatives designated by the parties. Likewise, the diplomatic rep- 


2 See Mutual Defense Assistance Act, 1949 (Pub. Law 329, 81st Cong. [H.R. 5895]), 
Supplement to this JouRNAL, p. 29. 

3 See Department of State Press Releases of Sept. 17, 1949 (this JourRNAL, Supp., 
p. 22), and Nov. 18, 1949, relating to these agencies and their terms of reference (Dept. 
of State Bulletin, Vol. XXI, No. 534, p. 469; No, 543, p. 819). 
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resentative of each country in Washington is empowered to act for his 
government whenever necessary. The chairmanship of the Council will 
rotate annually, according to the alphabetical order in English, beginning 
with the United States. Ordinary sessions will be held annually and at 
such other times as may be considered desirable. Extraordinary sessions 
under Articles 4 and 5 of the Treaty may be called at the request of any 
party. It is probable that the Council will not meet often but that codrdi- 
nation at the top political level will take place, for the most part, through 
informal consultation between representatives of the parties in Washington. 

The Treaty itself constitutes the Council’s term of reference. In ac- 
cordance with the language of Article 9 it is charged with the broad re- 
sponsibility of considering all matters concerning the implementation of 
the various provisions of the Treaty, including the establishment of sub- 
sidiary bodies. Since the Council has authority only to consider matters 
concerning the implementation of the Treaty, it follows that its powers are 
purely advisory in character. Its essential purpose is to make recommenda- 
tions to the governments and thus to assist them in reaching codrdinated 
decisions. The responsibility for making final decisions, however, lies with 
the respective governments rather than with the Council itself. 

One of the most interesting aspects of the Atlantic Pact organization is 
the fact that in neither the Pact itself nor in any of the communiqués is- 
sued thus far is there any formal provision for voting. While informal 
arrangements for taking decisions will no doubt be worked out in practice, 
presumably action will be taken when a project is approved by those states 
directly concerned. Thus, to take a hypothetical example, Norway and 
Denmark could take steps to standardize their military equipment without 
an affirmative vote of the entire group. Similarly, Iceland would not be 
called upon to approve specific plans relating to the defense of Portugal. 
There would seem to be considerable advantage in this kind of flexibility 
where no fixed number of votes is required and where states not directly 
concerned will be unable to prevent action by their veto. 


The Defense Committee 


The Defense Committee, which is the only body other than the Council 
to be mentioned specifically in the Treaty, operates in a subsidiary capacity 
to the Council. It is composed of one representative from each party who 
is normally the Minister of Defense. The Defense Committee is convened 
by the chairman, meeting annually in ordinary session and at such other 
times as may be requested by the Council or as a majority of the members 
may deem desirable. The place of each session is to be determined by 
the chairman in consultation with the members. Like the Council, the 
chairmanship begins with the United States and will rotate annually. 

The prime function of the Defense Committee is to recommend measures 
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for the implementation of Articles 3 and 5 in accordance with the over-all 
policy guidance furnished by the Council. At its first meting in Septem- 
ber the Council recommended that the Defense Committee should imme- 
diately take the steps necessary to have drawn up unified defense plans 
for the North Atlantic area. Since that time the Defense Committee has 
met twice and, according to its communiqué of December 1, 1949,* has ar- 
rived at unanimous agreement on the following: (a) strategie concepts for 
the integrated defense of the North Atlantic area; and (b) principles of an 
integrated program for the production and supply of armaments and 
equipment. It also reviewed the problem of the codrdination of planning 
between the various regional groups and the progress of defense planning 
of the North Atlantic Treaty organization. 


The Military Committee 


While the Council and the Defense Committee will be concerned with top 
policy matters, their deliberations will obviously require a great deal of 
preparatory work, much of it of a technical nature. In the military field 
the Military Committee, the Standing Group and the five regional planning 
groups will perform this function. The principal advisory body is the 
Military Committee composed of one military representative from each 
party. The high level at which this group will function may be deter- 
mined from the fact that thus far the representatives, for the most part, 
have been the chiefs of staff of their respective countries. They will nor- 
mally meet in Washington. 

The main functions of the Military Committee are to recommend to the 
Defense Committee military measures for unified defense, provide general 
policy guidance to the Standing Group, and to advise the Defense Commit- 
tee and other agencies on military matters. Since their first meeting on 
October 6, 1949, the Military Committee and its Standing Group have 
directed their attention to the preparation of a strategic concept for the 
integrated defense of the North Atlantic area in accordance with the prin- 
ciples of self-help and mutual aid. 


The Standing Group 


One of the most important working parts of the Treaty machinery is 
the Standing Group consisting of representatives of the United States, 
the United Kingdom and France. These countries are presumably the ones 
which would have to bear the brunt of any major defensive action in the 
North Atlantic area, and which would most frequently be called upon to 
contribute to the defense of areas other than those for which they have 
primary responsibility. The permanent seat of the Standing Group is 
Washington and it is to be organized so as to function continuously. 


4 Department of State Bulletin, Vol. XXI, No. 546 (Dec. 19, 1949), p. 948. 
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The principal duties of the Standing Group, which is in effect the sub- 
committee of the Military Committee, may be outlined as follows: (1) to 
guide the regional planning groups in the formulation of plans according 
to the policies laid down by the Military Committee; (2) to codrdinate and 
integrate the defense plans prepared by the regional planning groups; and 
(3) to recommend matters on which the Standing Group should be author- 
ized to act in the name of the Military Committee. It is clear that this 
is the body which has the main responsibility for the shaping of over-all 
defense plans. It serves as the codrdinating link between the regional 
planning groups and the Military Committee. 

In the interests of efficiency and speed the Standing Group has been 
deliberately limited in size. Three important safeguards, however, have 
been agreed upon to protect the interests of non-member states. In the 
first place, countries not represented on the Standing Group may appoint 
a special representative to serve as permanent liaison with it. In the see- 
ond place, before the Standing Group makes recommendations on any plan 
involving the use of forces, facilities, or resources of a state not a member 
of the group, that state has the right to participate in the formulation of 
such recommendations. Finally, the regional planning groups, in present- 
ing their plans to the Standing Group, are entitled to have them explained 
by their own representative and not necessarily by a member of the Stand- 
ing Group. 

The Regional Planning Groups 


The Regional Planning Groups are set up on a geographical basis. The 
Northern European Regional Planning Group consists of Denmark, Nor- 
way, and the United Kingdom. The Western European Group is com- 
posed of Belgium, France, Luxembourg, The Netherlands, and the United 
Kingdom. Canada, the United States, Denmark, and Italy will agree to 
participate in the planning of this group as may be appropriate. The 
Southern European-Western Mediterranean Group is made up of France, 
Italy, and the United Kingdom. The Canada-United States Group em- 
bodies the United States and Canada. The North Atlantic Ocean Group 
is the largest and includes Belgium, Canada, France, Iceland, The Nether- 
lands, Norway, Portugal, the United Kingdom, and the United States. 

It will be noted that the United States is formally a party to only two of 
the planning groups. Because of the prominent part we will play in sup- 
plying arms and equipment, and because of our réle in the defense of the 
North Atlantic area, it was strongly argued that we should be a member 
of all five groups. Our Government wisely declined such a réle on the 
ground that the countries in a particular area must inevitably bear the 
prime responsibility for its defense. Even so, extensive codperation on the 
part of the United States will no doubt be forthcoming; the communiqué 
of September 17, 1949,° notes, in connection with the membership of each 


‘Department of State Bulletin, Vol. XXI, No. 534 (Sept. 26, 1949), p. 469. 
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of the three European planning groups, that ‘‘The United States has been 
requested and has agreed to participate actively in the defense planning 
as appropriate.’’ 

The role of the planning groups is a basie one; they will develop and 
recommend through the Standing Group to the Military Committee plans 
for the defense of their particular regions. This will necessitate close 
cooperation among the various planning groups in order to avoid conflict 
in plans and to ensure a codrdinated defense effort. Codrdination is fur- 
ther assured in that each state party to the Treaty has the right to partici- 
pate in any planning group when recommendations are being considered 
which affect the defense of its territory or involve the use of its forces, 
facilities, or resources. Moreover, any group may eall on a party not a 
member of that group to participate whenever it may be able to contribute 
to the planning of that group. 


Committees Dealing with Economic Problems 


Obviously, integrated defense plans for the North Atlantic area involve 
far more than purely military considerations; they call for a continual 
study of the broad financial and economic aspects of defense as well as the 
highly important problems of military production and supply. To per- 
form these functions two additional committees have been established: 
the Defense Financial and Economie Committee, subordinate to the Coun- 
eil, and the Military Production and Supply Board, subordinate to the 
Defense Committee. 

The Defense Financial and Economie Committee is composed of repre- 
sentatives at a ministerial level from each member country. While it will 
meet at such times and places as may be required, its working staff will be 
located in London. The Committee has a general responsibility to provide 
the various agencies of the North Atlantic defense hierarchy with guidance 
on the financial and economic aspects of defense programs. In particular 
it is responsible to the Council for the performance of five important func- 
tions: (1) to develop financial and economic guides to defense programs 
which member states should undertake within their available resources; 
(2) to appraise the impact which these programs will have on the econo- 
mies of the participating countries; (3) to recommend financial arrange- 
ments for defense programs with particular reference to the possible inter- 
change of military materials and equipment; (4) to recommend steps to 
meet the foreign exchange costs of essential imports from other countries; 
and (5) to consider plans for economic and financial mobilization in time 
of emergency. 

In discharging its responsibility the Defense Financial and Economic 
Committee is enjoined to keep in mind the principle of self-help and 
mutual aid in the field of military production and supply, as well as the 
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primary importance of economic recovery and stability. These two con- 
cepts are, of course, fundamental if the re-armament efforts of the North 
Atlantic states are to proceed in a balanced fashion without unduly im- 
pairing the economic health of the area. As the Defense Committee 
pointed out in its communiqué of December 1, 1949: ‘‘The objective is 
adequate military strength accompanied by economy of resources and 
manpower.”’ 

The Military Production and Supply Board is made up of representa- 
tives at the sub-ministerial level from the member countries. Like the 
Financial and Economie Committee it may meet at such times and places 
as may be required, although its secretariat and working staff are located 
in London. Like the Financial and Economic Committee, too, it may 
delegate any of its functions to regional boards or committees if they can 
be performed more satisfactorily in that fashion. 

The Board will work closely with the various military bodies of the 
Atlantic Pact hierarchy to make certain that military production and pro- 
curement programs tie in effectively with defense plans. It will review 
the military supply situation and will recommend to the Defense Com- 
mittee ways and means of increasing available supplies where they fall 
short of requirements. Further it will promote more efficient methods of 
producing military equipment. This latter function will include not only 
the tremendously important task of standardizing military equipment, but 
also that of extending technical advice on the production of new or im- 


proved weapons. The Board, with constant regard for the principle of 
self-help and mutual aid, ought to be able to encourage a considerable 
amount of teamwork in a very vital aspect of collective defense. 


Concluding Comment 


Thus, by December Ist, 1949, a good beginning had been made by the 
member states both in setting up the complex structure of the North At- 
lantic Pact and in formulating the over-all objectives necessary to carry 
out the defense provisions of the Pact. But even though a real advance 
has been made over anything that existed before, the Christian Science 
Monitor recently pointed out that ‘‘the arrangement so far looks more like 
a loose-jointed cobweb than like the kind of tight-knit functioning com- 
mon defense operation which would puncture any aggressor’s dreams of 
capturing Europe.’’ The road to an integrated defense of the North 
Atlantic area is a rocky one full of chuckholes and detours. We will still 
need a great deal of codperative planning and codperative action before 
we can expect to reach the end of that road. 


THoRSTEN V. KALiJARVI AND Francis O. Witcox 
Senate Foreign Relations Committee 
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NATION v. STATE; JUDGMENT FOR NATION 


‘‘State’’ is the name traditionally used by lawyers for the political or- 
ganism that is author of law and, as a legal person, also subject to law. 
Yet as a term of international law ‘‘state’’ is so unsatisfactory that, it is 
submitted, we should replace it by ‘‘nation.’’ 

Let us not be troubled by etymology. Though ‘‘nation’’ once meant 
birth, it has long since lost this primary meaning (as fully as ‘‘state’’ has 
lost it). Nor does it even have much left of its first derivative meaning 
of people: (whether actually of common birth or figuratively so because 
speaking one language or having some other bond). The preamble of the 
United Nations Charter, referring to such groups of human beings, speaks 
not of the nations but of the ‘‘peoples of the United Nations.’’ In this 
phrase and generally today, ‘‘nation’’ means one of those entities in the 
list beginning with Afghanistan and ending with Yugoslavia, which law- 
yers often call states and laymen, countries. 

In the United States certainly, ‘‘nation’? commonly means a political 
organism just as specific as ‘‘state,’’ the Nation being our central political 
organism and the State some one of the 48 constituent political organisms 
that give the United States its name. What once was usually called the 
Union is now oftener styled the Nation. Regulation of economic life, we 
say, in recent years has passed largely from the States to the Nation. We 
have the flag of our Nation or our country and the flag of our State; we 
have State highways and national highways; we have State taxes and 
national taxes. 

However, it is not because in the United States (and Australia) the 
term ‘‘state’’ has come to have this special sense that I urge the disuse of 
the term on the world scene. Already the term ‘‘international state’’ has 
considerable currency to distinguish the State of the world from the State 
of the Union, and, though cumbrous, it would do if we can’t dispense with 
““state’’ in that sense. 

But the word ‘‘state’’ is an unsatisfactory tool. It has widely diverse 
meanings, and so may confuse. Thus ‘‘the State of the Union’’ as used 
above is not ‘‘the state of the Union’’ concerning which the President of 
the United States speaks to the Congress. Also ‘‘state’’ in the sense of 
highest level political organism is inflexible. It offers few derivatives. A 
person owing allegiance to a state cannot be described as a ‘‘stater’’ or a 
‘‘stateman’’ (and ‘‘statesman’’ has quite other meaning); we have no 
adjective from ‘‘state’’ in the political sense, stately or static relating as 
they do to ‘‘state’’ in two quite other senses. And ‘‘state’’ when itself 
used as an adjective always refers to States of the Union and never to 
world-level states. Even statism and statist have no currency as étatisme 
and étatiste have in French. Perhaps these words in English recall un- 


1 As in the ‘‘nations’’ of students at medieval (and some modern) universities. 
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pleasantly their drab (but compelling) cousin, statistics! The only deriva- 
tives of ‘‘state’’ in the sense of international state are ‘‘stateless’’ and 
‘*statehood.”’ 

On the other hand, ‘‘nation’’ is a good tool word. Suffixes and prefixes 
fit it. It is versatile in an area where new needs are constantly arising. 

But the chief argument for ‘‘nation”’ is that in its international law sense 
it is already accepted. There is no virtue in clinging to an ambiguous 
term of art when an equally or more precise and flexible term is in com- 
mon modern use. ‘‘Country’’ and ‘‘nation’’ are ‘‘state’’’s everyday 
synonyms;? but ‘‘country’’ having two familiar meanings (and in its 
adjective sense only the meaning ‘‘rural’’), ‘‘nation’’ is clearly the better 
choice. We speak of the family of nations, never the family of states. 
When the core of this family attained legal personality it was as the League 
of Nations, not the league of states, and now in the organizations of the 
United Nations. 

To refer to the international state, the adjective already invariably used 
is ‘‘national.’’ And the persons who compose it are nationals. Strong 
feeling for it is called nationalism. ‘‘Nationality,’’ ‘‘nationalize,’’ and 
‘‘nationalization’’ are all familiar and accurate derivatives related to ‘‘na- 
tion’’ in the sense of international state. Moreover, we have never de- 
scribed the law governing these political organisms without using the word 
‘‘nation’’: it is never interstate law or the law of states, always interna- 
tional law or the law of nations, thus neatly contrasting to the national 
law, that is, the law of each nation. 

Closely related is the term for conferring nationality—‘‘to naturalize’’ 
—and its compounds. And ‘‘extranational,’’ ‘‘contranational,’’ and 
‘“‘supranational’’ can be brought into use as needed. Still more words are 
easily coined from nation—‘‘nationary’’; ‘‘nationable’’; ‘‘nationdom”’ for 
statehood; ‘‘nationless’’ for stateless; ‘‘innational’’ for a man without 
a country. 

But we need not cross these bridges until we come to them. The bridge 
we should cross now is that which carries us away from the rigid ‘‘state’’ 
of the archaic ius strictum to the apt ‘‘nation’’ of the modern tus gentium. 
The droit des gens is not the droit des états; it is the droit international. 
World law is not the law of states; it is the law of nations. 


WILLIAM GoRHAM RICE 
University of Wisconsin 


2One does not casually realize how generally these words have crept into legal use. 
For example, the Provisional Agreement of 1946 between the United States and the 
Republic of the Philippines, Dept. of State, T. I. A. S. 1539, 60 Stat. 1800, never uses 
the word ‘‘state.’? In the preamble it speaks of ‘‘peoples.’? Then the United States 
recognizes the Republic ‘‘as a separate self-governing nation.’’ Finally the ‘‘parties’’ 
agree to negotiate treaties ‘‘regulating relations between the two countries.’’ The 
General Relations Treaty of 1946 between them, T. I. A. 8S. 1568, 61 Stat. 1174, likewise 
uses both ‘‘nation’’ and ‘‘country,’’ never ‘‘state.’’ 
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INTERNATIONAL POLITICAL SCIENCE ASSOCIATION 


The Statute of an International Association of Political Science was ap- 
proved following a conference at UNESCO House, Paris, from September 
12 to 16, 1949, of 23 political science experts and specialists representing 17 
nations. Professor Raymond Aron (France) was Chairman of the con- 
ference, Professors W. A. Robson (United Kingdom) and Quincy Wright 
(U.S.A.), Vice Chairmen, and John Goormaghtigh (Belgium), Secretary. 

The Statute approved by the conference provides for an International 
Association of Political Science, having as its object the promotion of the 
development of political science all over the world. A provisional execu- 
tive committee of 12 members was appointed by the conference. The 
Chairman of this committee is Professor Quincy Wright (U.S.A.) and the 
Vice Chairmen are Professors Brogan (United Kingdom) and Bridel 
(Switzerland). The provisional headquarters of the Association will be 
in Paris, and the function of executive secretary will be exercised tem- 
porarily by Professor Francois Goguel. 

The work program of the Association envisages the publication of an 
international review, the creation of national political science associations, 
establishment of contacts between specialists of various countries by means 
of international conferences, as well as circulation of information by the 
organization through a reference and documentation service on political 
science. After the publication by UNESCO of the results of the world in- 
quiry on the status of political science, the association hopes to publish an 
analytical study of various methods practiced, with some general conclu- 
sions on the subject. 


THE INTERNATIONAL ACADEMY OF POLITICAL SCIENCE AND 
CONSTITUTIONAL HISTORY (AT THE SORBONNE) 


The International Academy of Political Science and Constitutional His- 
tory met for the first time since 1938 at the Sorbonne, under the chairman- 
ship of Mr. Julliot de la Morandiére, Dean of the Faculty of Law of Paris, 
and in the presence of Mr. J. Sarrailh, Rector of the University of Paris. 
The Academy, which was founded at the Sorbonne in 1936 as the Inter- 
national Institute of Political and Constitutional History, appointed the 
following new Board of Directors (Directing Council) for 1949-1951: 


President: Dean Julliot de la Morandiére ; Vice-Presidents: G. Bourgin, 
René Cassin, P. Coste-Floret, B. Mirkine-Guetzévitch, P. Renouvin, Ph. 
Sagnac, J. Sarrailh, André Siegfried (France); C. Brinton, J. P. 
Chamberlain (United States) ; R. Levene (Argentina) ; V. E. Orlando 
(Italy); E. Santos (Colombia); R. Altamira (Spain); A. Alvarez 
(Chile) ; F. Van Kalken (Belgium); E. C. S. Wade (Great Britain). 


Members of the Council: J. J. Chevallier, F. Ponteil, M. Prélot, H. 
Puget, M. Walline (France) ; J. Augusto (Brazil) ; L. Boissier (Switz- 
erland) ; R. M. MaclIver, J. U. Nef, F. A. Ogg, P. B. Potter (United 
States); V. V. Pella (Rumania); Z. Peska (Czechoslovakia); F. 
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Dehousse, G. Smets (Belgium); Sir B. N. Rau (India). Treasurer: 
J. Laferriére. General Secretary: H. de Montfort. 


Administrative Commission: President: L. Julliot de la Morandiére; 
Executive Vice President: B. Mirkine-Guetzévitch; General Secretary: 
H. de Montfort. 

The meeting of the Academy lasted two days and was dedicated to the 
study of ‘‘The Concept of the Political Party.’’ 

The Academy decided to resume publication of its monographs as well 
as of its Review of Political and Constitutional History. The next session 
of the Academy will be held in Paris in 1950 and will deal with the study 
of parliamentary government in the 19th and 20th centuries. 


INTERNATIONAL CONGRESS OF PRIVATE LAW 


The Directing Council of the International Institute for the Unification 
of Private Law has announced plans for holding an International Congress 
of Private Law in Rome during July, 1950, to consider certain projects of 
private law which have undergone important changes and which are of 
real interest at the present time, and to call the attention of jurists to the 
work of unification of private law, its results, prospects and methods to 
be followed in the future. Among the subjects to be studied at the Con- 
gress are: the task of jurists in the development of legislative provisions; 
the enjoyment and exercise of civil rights in relation to nationality; the 
binding force of contracts and its modifications in modern legislation; the 
influence of canon law upon the law of contracts; restrictions upon free- 
dom to contract in the regulation of the employer-employee relationship ; 
the concept of trusts and its applications in various legal systems; com- 
pletion of the international uniform law on bills of exchange and promis- 
sory notes approved by the Geneva Convention of 1930, with particular 
reference to the English Bills of Exchange Act and the Negotiable Instru- 
ments Law of the United States; a uniform international law on liability 
of carriers with regard to various means of transport; the prospects, limits 
and methods of unification of private law and codrdination of the work of 
various international organizations concerned with private law studies. 

All jurists who are interested in private law problems and in the uni- 
fication of private law are invited to participate in the Congress. Uni- 
versities, national organizations, institutions and academies of law, as well 
as international organizations interested in the subject, are also invited to 
be represented. 

Pending the establishment of National Committees for the Congress, all 
acceptances and entries will be received by the Secretariat of the Congress 
at the seat of the International Institute for the Unification of Private 
Law, 28 Via Panisperna, Rome. All reports, communications and notes 
On questions on the program should reach the Secretariat of the Conference 
before April 1, 1950. The official program and regulations of the Con- 
ference will be announced later. 


( 

t 

] 
e 

}- 
S 
i] 
n 
S, 
S. 
n. 
Z- 
d 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
LEGATUM VISSERIANUM 


The Board of Curators of Leiden University has announced an interna- 
tional prize contest in which awards will be made for the best papers writ- 
ten on each of the following subjects, which have been designated in agree- 
ment with the Faculty of Law: 


1. A critical study of the international civil law and jurisdiction of 
the 20th century concerning confiscation (including nationalization 
of property). 

2. A critical survey of the organization and procedure of the great 
international political conferences from the middle of the 17th 
century to the end of the 19th century (Westphalia, Nimeguen, 
Ryswick, Utrecht, Vienna, Paris (1856), Berlin (1878)), with 
emphasis on the technique of the conferences rather than on their 
political aspects. 


Papers should be typewritten in English, French, German, South Afri- 
ean or Dutch and should be sent to the Board of Curators of Leiden Uni- 
versity before November 1, 1950. Manuscripts should bear a motto, which 
should also appear on a sealed envelope attached to the manuscripts and 
containing the name and address of the author or authors. Prizes will 
be awarded to a maximum of 5,000 Dutch guilders for each prize subject to 
those papers which, in the opinion of the Board of Curators and the Fac- 
ulty of Law of Leiden University, merit an award. 

This award has been made possible through the bequest of the late S. J. 
Visser, who left his fortune to Leiden University on condition that the in- 
come therefrom should be used to promote the study of international pub- 
lic and private law, and made a special stipulation that periodically a 
sum of at least 5,000 Dutch guilders should be devoted to an international 
prize contest. Mr. Visser’s legacy has been named the Legatum Visseri- 
anum and is administered by the Board of Curators of the University. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop August 1—OcToBER 31, 1949 
(Including earlier events not previously noted) 


REFERENCES 


Abbreviations: C.I.E.D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; Cmd., Great Britain Parliamentary Papers by Com- 
mand; D.S.B., Department of State Bulletin; D.S.P.R., Department of State Press 
Release; F.A.0., Food & Agriculture Organization; G.A.(IV)O.R., U.N. General As- 
sembly Official Records, 4th Session; G.B.M.S., Great Britain Miscellaneous Series; 
G.B.T.S., Great Britain Treaty Series; I.B.R.D., International Bank for Reconstruction 
and Development; J.C.J., International Court of Justice; J.I.S., India Information 
Services [Press Release]; J.M.F., International Monetary Fund; J/.R.0., International 
Refugee Organization; J.T.U., International Telecommunications Union; L.T., London 
Times; N.Y.T., New York Times; P.4.U., Pan American Union; 7.C.0.R., U.N. 
Trusteeship Council Official Records; 7.J.4.R., U.N. Treaties and International Agree- 
ments Registered; T.J.4.S., U. S. Treaties and Other International Acts Series; U.N.B., 
United Nations Bulletin; U.N.E.S.C.O., United Nations Educational, Scientific and Cul- 
tural Organization; U.N.P.R., United Nations Press Release; U.P.U., Universal Postal 
Union; W.H.O., World Health Organization. 


GENERAL* 


February, 1949 

28 GREAT BrRITAIN—NORWAY—SWEDEN. Signed agreement at Oslo relating to a 
joint ocean weather station in north Atlantic. Text: G.B.T.S. No. 29 (1949), 
Cmd. 7688. 


March, 1949 
3 NETHERLANDS—NEW ZEALAND. Exchanged notes at Wellington concerning 
visas. Text: New Zealand Treaty Ser. 1949, No. 6. 


14 ARGENTINA—GREAT BRITAIN. Exchanged notes at Buenos Aires on double tax- 
ation. Text: G.B.T.S. No. 37 (1949), Cmd. 7721. 


14 NEw ZEALAND—UNITeED States. Exchanged notes at Wellington regarding visa 
fees. Text: New Zealand Treaty Ser. 1949, No. 5; T.I.A.8. 1940. 


21 GREAT BrITAIN—GREECE. Exchanged notes at Athens modifying air services 
agreement of Nov. 26, 1945. Text: G.B.T.S. No. 26 (1949), Cmd. 7678. 

April, 1949 

6/17 EayptT—GreaT Britain. Exchanged notes at Cairo on equality of treatment 


in regard to war damage compensation. Text: G.B.T.S. No. 35 (1949), Cmd. 
7710. 


*See p. 175 below for United Nations and Specialized Agencies; also p- 178 and 
following for Multipartite Conventions. 
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May, 1949 
10 FrRANCE—GREAT Britain. Exchanged notes at London on proposed cession of 
territory in Zeila area to Ethiopia. Text: G.B.T.S. No. 47 (1949), Cmd. 7758. 


27-September 30 Great BritaIn—GuaTeMALa. U. K. note of Sept. 8 replied to 
Guatemalan note of May 27 concerning Belize claim. Summary: L.T., Sept. 
27, 1949, p. 3. U. K. reaffirmed Sept. 25 position on Guatemalan claim and 
repeated offer to submit question to I.C.J. N.Y.T., Sept. 26, p. 5; L.T., Sept. 
26, p. 3. Summary of Guatemalan statement of Sept. 30: L.T., Oct. 1, p. 3. 


June, 1949 

29 Great BriTaAIn—GreEEcE. Exchanged notes at Paris establishing additional 
drawing rights for Greece under the European Payments Agreement of Oct. 
16, 1948. Text: G.B.T.S. No. 64 (1949), Cmd. 7802. 


July, 1949 


16 PAKISTAN—PHILIPPINE Repusuic. Signed air services agreement at Karachi. 
T.I.A.R., Sept., 1949, p. 8. 
28 TRADE-MARKS. Far Eastern Commission approved policy decision on restoration 


and protection of Allied-owned trade-marks in Japan. Text: D.S.B., Aug. 29, 
1949, p. 309. 


August, 1949 
1 Mexico—UniTep States. Signed at Mexico City agreement regarding Mexican 
migrant agricultural workers. D.S.B., Aug. 29, 1949, p. 313. 


1-October 17 I. B. R. D.—Loans. Granted loans as follows: Finland (Aug. 1), 
$12,500,000; (Oct. 17), $2,300,000; India (Aug. 18), $34,000,000; (Sept. 29), 
$10,000,000; Colombia (Aug. 19), $15,000,000; and Yugoslavia (Oct. 17), 
2,700,000. Texts of agreements: IBRD Loan Numbers 16FI, 21FI, 17I1N, 
19IN, 18CO, 20YU. 


3-September 28 Russta—Yvue@osiavia. Yugoslav note protested Russian action in 
abandoning support of Yugoslav territorial claims against Austria at Paris 
Conference of Foreign Ministers. N.Y.T., Aug. 6, 1949, p. 7. Russian reply 
of Aug. 11 denied Yugoslav allegations. Text: New Times, Aug. 17, Supp. 
Yugoslav note of Aug 23 offered to negotiate differences provided Russia did 
not interfere in Yugoslav internal affairs. N.Y.T., Aug. 24, p.1. Text: p. 4. 
Treaty of friendship and alliance, signed April 11, 1945, denounced Sept. 28 by 
Russia. N.Y.7., Sept. 30, p. 1. Text of note: p. 11; USSR Information 
Bulletin, Oct. 7, p. 595. 


5 Cu1nAa—Unitep States. U. 8. Department of State released White Paper on 
mutual relations. Text: Dept. of State Far Eastern Ser. 30. Text of cover- 
ing letter and Wedemeyer Report: N.Y.T., Aug. 6, 1949, pp. 4-5. 


6 InDIA—PAKISTAN. At conference on common rivers Pakistan proposed refer- 
ence of their dispute on water resources to IL.C.J. N.Y.T., Aug. 7, 1949, p. 6. 


6/10 IraLy—Yuve@os.aviA. Signed agreement settling Yugoslav war damage claims 
and providing for return of 5 Yugoslav naval vessels captured during the war. 
N.Y.T., Aug. 7, 1949, p. 20; C.I.E.D., Aug. 4/17, p. 546. Announced Yugoslav 
intent to release Italian fishing boats seized in Adriatic in wartime. N.Y.T., 
Aug. 11, p. 8. 


8 InAN—JorDAN. Announced agreement for a treaty of friendship, commercial 
and cultural relations. L.T., Aug. 9, 1949, p. 3; C.I.E.D., Aug. 4/17, p. 549; 
N.Y.T., Aug. 8, p. 3. 
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August, 1949 

8-9 Counc, or Evropr. Committee of Ministers met at Strasbourg. Invited 
Turkey, Greece and Iceland to participate. Turkey and Greece accepted. 
N.Y.T., Aug. 9, 1949, p. 1; C.J.E.D., Aug. 4/17, pp. 534-535. Article on pro- 
cedure: L.T., Aug. 6, p. 5. Adopted agenda for the Assembly. WN.Y.T., Aug. 
10, pp. 1, 11. 


8-10 Ruur AvuTHorRITy. Council met in Diisseldorf. L.T., Aug. 9, 1949, p. 4; Aug. 
11, p. 3. 


8-12 TELECOMMUNICATIONS CONFERENCE. Conference for Revision of Bermuda Tele- 
communications Agreement of 1945 was held at London. D.S.B., Sept. 5, 
1949, p. 336. Short article: D.S.B., Oct. 3, pp. 508-509. 


10-September 9 CouNcIL OF Evuropr. Assembly held Ist session at Strasbourg. 
N.Y.T., Aug. 11, 1949, p. 1. Elected M. Spaak (Belgium) President. WN.Y.T., 
Aug. 12, pp. 1, 4. Text of Mr. Churchill’s address: N.Y.T., Aug. 13, p. 3. 
Text of report: G.B.M.S. No. 14 (1949), Cmd. 7807. 


11-12 Rep Cross CoNFERENCE. In session since April 21, conference approved 4 con- 
ventions. N.Y.T., Aug. 12, 1949, p. 4; L.7., Aug. 12, p. 3. 57 states signed 
Final Act, 15 signed all conventions. U.S. signed 3, excluding that on Pro- 
tection of Civilians in Wartime. L.T., Aug. 13, p. 3; C.I.E.D., Aug. 4/17, 
pp. 537-538. Article: D.S.B., Sept. 5, pp. 339-340. French texts of conven- 
tions on Protection of Civilian Persons in Time of War; Red Cross (revising 
those of Aug. 22, 1864, July 6, 1906, and July 27, 1929); Revision of Hague 
Convention No. X (Geneva Convention in Maritime War) of Oct. 18, 1907; 
Prisoners of War (revising that of July 27, 1929): Revue Internationale de la 
Croiz-Rouge, Aug.—Oct., 1949, pp. 225-292; 299-326; 327-349; 371-451. 
English texts: Ibid., Supps. English text of resolutions adopted: Sept. Supp., 
pp. 295-298. 


13 DENMARK—GREAT Britain. Signed trade agreement at Annecy, France. Text: 
Denmark No. 1 (1949), Cmd. 7786. 


15 Syria. Following executions of President Zayim and Premier Berazi, the 
Coalition Cabinet headed by Hasem Bey Atassi assumed control pending estab- 
lishment of a constitutional government. N.Y.T., Aug. 16, 1949, pp. 2, 12. 
Members: C.J.E.D., Aug. 4/17, p. 551. 


16 GERMAN OccuUPATION (Western Zones). Payments agreement signed with U. K. 
L.T., Aug. 17, 20, 1949, p. 3. Text: G.B.T.S. No. 7 (1949), Cmd. 7824. 


16 GREAT BRITAIN—PAKISTAN. Published agreement of June-July for release of 
sterling balances and hard currencies to Pakistan. Text: Cmd. 7765. 


17 ALIENS. President Truman issued proclamation, amending Proclamation 2523, 
regarding control of persons entering or leaving U. S. Text: D.S.B., Aug. 29, 
1949, pp. 314-315. 


18 ALBANIA—ITALY. Albanian Minister arrived in Rome to present credentials, 
marking renewal of diplomatic relations. N.Y.T., Aug. 19, 1949, p. 3. 


18/19 CzECHOSLOVAKIA—GREAT Britain. Three-year sterling payments agreement was 
signed and came into force. L.T., Aug. 19, 1949, p. 3; N.¥.T., Aug. 19, p. 2. 
Text: G.B.T.S. No. 52 (1949), Cmd. 7781. 


19 Cusa—Pervu. Diplomatic relations broken off by Peru. N.Y.T., Aug. 20, 
1949, p. 4. 
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August, 1949 
22 Cuina—Unitep States. U. S. note protested siege of U. S. Consulate General 
at Shanghai, July 29-Aug. 2. Text: D.S.B., Sept. 19, 1949, pp. 440-441. 


22 War Crimes. U. K. Foreign Office issued statement on execution of sentences 
passed by British military courts on Italian war criminals. Text: L.7., Aug. 
28, 1949, p. 3. 

25-27 PreAcE CONFERENCE. U.S.S.R. Conference for Peace was held in Moscow. N.Y.T., 
Aug. 26, 1949, p. 6. Decided to set up permanent committee to organize and 
direct efforts of Soviet citizens against threat of war. Headquarters to be in 
Moscow. Members: N.Y.T7., Aug. 28, p. 33. Speeches, etc.: New Times, Aug. 
31, Supp., and Sept. 7, Supp. 

31 AsyLuM. Announcement that Colombia and Peru had agreed on terms for 
submitting to I.C.J. dispute over Victor Raul Haya de la Torre, head of APRA. 
N.Y.T., Sept. 1, 1949, p. 11. 

31 GrREECE—ITALY. Signed agreement at Rome providing for economic collabora- 
tion and for settlement of differences arising from Italian Peace Treaty. L.T., 
Sept. 1, 1949, p. 3; N.¥.T., Sept. 1, p. 6. 

31-September 7 EvRoPEAN EcoNoMIC COOPERATION ORGANIZATION. Council agreed on 
division of Marshall plan aid for 1949/50. N.Y.T., Sept. 1, 1949, p. 1. 
Table: p. 11; L.T., Sept. 2, p. 4. Session recessed Sept. 3. N.Y.T., Sept. 4, 
p. 4. Members signed in Paris new intra-European payments agreement. 
N.Y.T., Sept. 8, p. 6. Text:G.B.M.S. No. 13 (1949), Cmd. 7812. 


September, 1949 


1 IrAN—UNITED States. Signed agreement at Teheran on education exchanges 
authorized by Fulbright Act, the 12th in the series. D.S.B., Sept. 19, 1949, 
p. 443. 


2 Korean RECOGNITION. Granted by El Salvador. N.Y.T., Sept. 3, 1949, p. 2. 
Recognitions to July 28: U.N.B., Sept. 15, p. 311. 

Soutn Arrica. Published Citizenship Act whereby all Union nationals im- 
mediately become South African citizens. Act makes no provision for com- 
mon status for Commonwealth citizens. L.T., Sept. 3, 1949, p. 4. 


to 


6 PAKISTAN—PHILIPPINE REPUBLIC. Established diplomatic relations. N.Y.T., 
Sept. 8, 1949, p. 14. 

6 War Crimes. Italian Ambassador in London refused to receive Ethiopian 
aide-mémoire demanding that Count Graziani and Marshal Badoglio be handed 
over as war criminals. L.T., Sept. 8, 1949, p. 4. 

6-13 INTER-PARLIAMENTARY UNION. Held 38th meeting in Stockholm. Conference 
ended with plea for East-West reconciliation. N.Y.T., Sept. 14, 1949, p. 12. 
Report: Inter-parliamentary Bulletin, Oct., pp. 97-113. 


7 BELGIUM—GREAT RITAIN. Signed loan agreement. Text: Belgium No. 1, 
(1949), Cmd. 7811. 


7-12 CANADA—GREAT BRITAIN—UNITED States. Held conference in Washington on 
shortage of dollars in sterling area. Statements by Messrs. Abbott, Cripps 
and Snyder: N.Y.T., Sept. 8, 1949, p. 3. Text of joint communiqué: N.Y.T., 
Sept. 13, p. 8; D.S.B., Sept. 26, pp. 473-475; Cmd. 7788. 


7-21 GERMANY (Federal Republic). Parliament opened at Bonn and elected Kar! 
Arnold and Erich Koehler as presidents of Bundesrat and Bundestag. N.Y.T., 
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September, 1949 
Sept. 8, 1949, pp. 1, 7; L.T., Sept. 8, p. 4. Theodor Heuss was elected and 
sworn in as President Sept. 12. N.Y.7., Sept. 13, p. 1. Konrad Adenauer 
elected Chancellor Sept. 14. N.Y.T., Sept. 16, p. 5; L.7., Sept. 16, p. 4. 
Cabinet took office. List: N.Y.T., Sept. 21, p. 13; L.7., Sept. 21, p. 4. 
Formally established by proclamation of the Occupation Statute by the Allied 
High Commission. D.S.B., Oct. 3, pp. 512-513. 


8-30 PoLAND—YuGosLAVIA. Polish note charged Yugoslav officials with espionage in 
Poland. Text: Polish Facts § Figures (London), Sept. 17, 1949, p. 3. Yugo- 
slav Government spokesman stated Sept. 13 rejection of note and protested 
Polish action against Mr. Petrovich, a Yugoslav representative, accused of 
espionage. L.T., Sept. 14, p. 3. On Sept. 30 Poland denounced mutual aid 
treaty of March 18, 1946. C.I.E.D., Sept. 22/Oct. 5, p. 657; N.Y.T., Oct. 1, p. 1. 


8/October 5 Gotp. U. 8. informed Far Eastern Commission of intention to turn 
over $80,000,000 in Japanese gold to Thailand and French Indo-China. N.Y.T., 
Sept. 9, 1949, p. 12. On Oct. 5 Department of State ordered General Mac- 
Arthur to do so. Text of directive: D.S.B., Oct. 24, p. 637. 


9 DENMARK—INDIA. Decided to establish diplomatic relations. N.Y.T., Sept. 10, 
1949, p. 8. 


9 FINLAND—INpIA. Decided to establish diplomatic relations. N.Y.T., Sept. 10, 
1949, p. 8. 


13 BROADCASTING CONFERENCE. North American Regional Broadcasting Conference 
opened 3d session at Montreal. D.S.B., Oct. 3, 1949, p. 510. 


13 IRELAND—UNITED States. Signed double taxation conventions at Dublin. 
N.Y.T., Sept. 14, 1949, p. 23; D.S.B., Oct. 3, p. 518. 


13-16 I. B. R. D. and I. M. F. Fourth annual meetings of the Beards of Governors 
were held in Washington. N.Y.T., Sept. 14, 1949, pp. 1, 3; U.N.P.R., IB/150. 
Articles: U.N.B., Oct. 1, pp. 390-399. 


16-30 CHINA (Blockade). Department of State informed Isbrandtsen Co. (N. Y.) 
Sept. 16 that U. 8. Government would not convoy merchant shipping into 
Chinese ports. Chinese Nationalist warships detained 3 ships of company 
Sept. 29. On Sept 30 U. S. turned down request from owners for naval aid 
in freeing ships. N.Y.T7., Sept. 30, pp. 1,5; Oct. 1, p.4. Text of Department’s 
telegrams of Sept. 16 and 30: D.S.B., Oct. 10, p. 557. 


17 InpIA. Constituent Assembly passed bill to abolish jurisdiction of British Privy 
Council to hear appeals from Indian High Courts. After Oct. 10 Federal 
Court of India has jurisdiction in all appeals except those assigned for next 
session of Privy Council. J.1.8. No. 3911/DC, pp. 8-9. 


17 NortH ATLANTIC CounciIL. Met in Washington and set up framework of North 
Atlantic Treaty organization, which includes Council, Defense and Military 
Committees and regional planning groups. N.Y.T., Sept. 18, 1949, p. 1. 
Text of communiqué: pp. 3-4; D.S.B., Sept. 26, pp. 469-472. 


18 CrrENAICA. Became an independent state. N.Y.T., Sept. 19, 1949, p. 9. 


18-21 CurRENCY DEVALUATION. U. K. devalued pound sterling from $4.03 to $2.80. 
Sterling area countries took similar step. N.Y.T., Sept. 19, 1949, p. 1. Text 
of Sir Stafford Cripps’ statement: L.T., Sept. 19, p. 4. Supplemental list of 
countries: N.Y.T., Sept. 22, p. 8. 
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September, 1949 
19 Cusa—ITALy. Signed at Havana joint declaration of friendship and collabora- 
tion. N.Y.T., Sept. 20, 1949, p. 3. 


19-October 4 U.N.E.S.C.O. Held 4th general conference at Paris with representatives 
from 47 states. Elected E. R. Walker (Australia) President. N.Y.T., Sept. 
20, 1949, p. 3. Chose Florence, Italy, for next conference and approved appli- 
cation of Ceylon for membership. U.N.P.R. UNESCO/146. Conference ended 
with adoption of budget of $8,000,000. N.Y.T., Oct. 5, p. 7. 


20 Great BRITAIN—NETHERLANDS. Signed agreement in London for settlement of 
conflicting claims to German enemy assets. Text: Netherlands No. 1 (1949), 
Cmd. 7803. 


20 NortH ATLANTIC TREATY. Russian notes to U. S8., Italy, U. K. and France 
protested Italian participation in pact. N.Y.T7., Sept. 22, 1949, p. 2. Text of 
note to Italy: USSR Information Bulletin, Oct. 7, p. 614. 


20 Peace TREATIES. United States forwarded to U.N. its correspondence with 
Bulgaria, Hungary and Rumania from April 2—Sept. 19, 1949, on observance 
of human rights and fundamental freedoms. Text: U.N.Doc. A/985 and 
Corr. 1. 


20/21 Syrian ReEcoGNITION. Granted by U. S., U. K., France, Egypt, Lebanon and 
Saudi Arabia. D.S.B., Oct. 3, 1949, p. 515; N.Y.T., Sept. 21, p. 5; Sept. 22, 
p. 5. 

21 ALLIED HIGH CoMMISSION (Germany). Council of Commission came into being 
and declared in force Occupation Statute approved at Washington, April 8, 1949. 
N.Y.T., Sept. 22, 1949, pp. 1, 10; L.T., Sept. 22, p. 4. Texts of declaration, 
Law No. 1, and Occupation Statute: Journal Officiel of the Commission, Sept. 
23, pp. 2-15. 

21 GERMAN OccUPATION (Western Zones). Military Government replaced by Allied 
High Commission for Germany. Occupation Statute of April 8, 1949, de- 
elared in force. N.Y.T., Sept. 22, 1949, pp. 1, 10; D.S.B., Oct. 3, p. 513. 


25 PAKISTAN—PorTUGAL. Announced decision to exchange diplomatic missions. 
N.Y.T., Sept. 26, 1949, p. 10. 


26—October 31 ExpuLsion or DipLomats. Hungary expelled 10 Yugoslav officials and 
Yugoslavia 9 Hungarian officials. N.Y.7., Sept. 27, 1949, pp. 1, 5; Sept. 28, 
p. 1. U. K. demanded Sept. 30 recall of Hungarian diplomat in London and 
Poland expelled 8 Yugoslav diplomats. N.Y.T., Oct. 1, pp. 1, 6. Hungary 
retaliated Oct. 6. C.I.E.D., Oct. 6/19, p. 685. Czech Government asked recall 
of Yugoslav Ambassador Oct. 4. N.Y.T., Oct. 5, p. 8. 5 members of Czecho- 
slovak Embassy and 8 of Polish Embassy were ordered to leave Yugoslavia. 
L.T., Oct. 7, p. 4. On Oct. 31 U. S. demanded recall of 2 Czechoslovak officials, 
following similar action against 2 U. 8. attachés in Prague. WN.Y.T., Nov. 1, 


Dp. 


27 BurMA—UnITeED States. Signed air transport agreement at Rangoon. D.S.B., 
Oct. 10, 1949, pp. 557-558. Text: D.S.P.B., Sept. 27, 1949, No. 740. 


27/October 18 Russta—UNITED States. Russian Ambassador signed memorandum 
of agreement at Washington for return of 30 lend-lease ships to U. S. by 
Dec. 1, some of which were turned over at Bremerhaven (Germany) and 
Yokosuka (Japan) on Oct. 14 and 18. D.S.B., Oct. 10, 1949, p. 558; N.Y.T., 
Sept. 28, p. 5; Oct. 15, p. 8; Oct. 19, p. 25. 
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28/October 18 CzECHOSLOVAKIA—GREAT BriTain. Signed 5-year trade and financial 
agreement. Text: G.B.T.S. No. 62 (1949), Cmd. 7799. Ratified by Czecho- 
slovakia. N.Y.T., Oct. 19, 1949, p. 19. Signed agreement on compensation 
for British property rights and interests, affected by Czech measures of na- 
tionalization, expropriation and dispossession. Text: G.B.T.S. No. 60 (1949), 
Cmd. 7797. Signed agreement on settlement of inter-governmental debts. 
Text: G.B.T.S. No. 61 (1949), Cmd. 7798. 


30 GERMAN OccuPATION (Berlin Blockade). U.S. Air Force ended airlift, in opera- 
tion since June 26, 1948. N.Y.T., Oct. 1, 1949, p. 7. 


30 HunGARY—YuaosLavia. Hungarian note denounced mutual aid treaty of Dee. 
8, 1947. N.Y.T., Oct. 1, 1949, p. 1. Text: p. 6. 


30 Property. U. 8. High Commissioner for Germany announced each of the 4 
Liinder had promulgated legislation supplementiag restitution legislation pre- 
viously enacted by U.S. Military Government. Text of release: D.S.B., Oct. 17. 
1949, pp. 591-592. 

October, 1949 

1 CHinaA (Communist). New government proclaimed with Chou En-lai as Foreign 
Minister. N.Y.T., Oct. 2, 1949, p. 1. Text: Oct. 3, p. 2. 


1/3 BuLGARIA—YuGOSLAVIA. Bulgaria denounced 1947 treaties of friendship and 
frontier control. C.I.E.D., Sept. 22/Oct. 4, 1949, pp. 642-643. 


1-23 GERMANY (Federal Republic). Russian notes to U. S., U. K., and France stated 
Western Powers had violated Potsdam agreement by establishing Bonn gov- 
ernment. N.Y.T., Oct. 3, 1949, p. 1. Text: p. 4; USSR Information Bulletin, 
Oct. 21, p. 622. Poland sent similar notes. N.Y.T., Oct. 6, p. 11. Text: 
Polish Facts § Figures (London) Oct. 15, pp. 1-2. Text of statement by 
Acting Secretary of State Webb: D.S.B., Oct. 17, pp. 590-591. Czechoslovakia, 
Hungary, and Rumania presented notes or made declarations in reply to which 
Secretary Acheson issued statement. Text: D.S.B., Oct. 24, p. 634. U. S. 
rejected Russian charges on Oct. 17. Text: D.S.B., Oct. 31, p. 670. Excerpts 
from U. K. rejection of Hungarian protest: L.T., Oct. 26, p. 3. 


2 CHinA—RuvussiA. Russia broke off relations with Nationalist Government. 
N.Y.T., Oct. 3, 1949, p. 1. Text: p. 2. 

2 RUMANIA—YUGOSLAVIA. Rumania announced denunciation of treaty of friend- 
ship, signed Dec. 19, 1947. C.I.E.D., Sept. 22/Oct. 5, 1949, p. 657; N.Y.T., 
Oct. 2, p. 1. 


2-5 CHINESE (Communist) RECOGNITION. Granted by Russia, Oct. 2; Bulgaria and 
Rumania, Oct. 3; Poland, Hungary and Czechoslovakia, Oct. 4; Yugoslavia 
and Korea (Soviet), Oct. 5. N.Y.7., Oct. 2, 1949, pp. 1, 2; Oct. 4, p. 6; Oct. 
5, p. 17; Oct. 6, p. 6. Text of Russian notice: USSR Information Bulletin, 
Oct. 21, p. 625. 


3-11 Sea ExpLoraTion. International Council for Exploration of the Sea met at 
Edinburgh with representatives from 12 European countries, and observers 
from U. S., Canada and F.A.0. L.T., Oct. 4, 1949, p. 4; D.S.B., Nov. 7, p. 
699. Decided to publish monthly chart showing locations of shoals, quality 
of fish and landing ports available. L.T., Oct. 5, p. 4. 


4 CZECHOSLOVAKIA—YUGOSLAVIA. Czechoslovak note denounced treaty of friend- 
ship and mutual assistance. C.J.E.D., Sept. 22/Oct. 5, 1949, p. 646. 
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CHINA—CZECHOSLOVAKIA. Chinese Nationalist Government severed diplomatic 
relations. L.T., Oct. 6, 1949, p. 4. 


NortH ATLANTIC DEFENSE CoMMITTEE. Met in Washington. Ordered Military 
Committee to work out unified defense plans. N.Y.7., Oct. 6, 1949, p. 1. 
Committee members: p. 6; L.T7., Oct. 6, p. 4. 


5-15 BENELUX. Initialed agreement at The Hague for a provisional economic union, 


retroactive to Oct. 1. N.Y.7., Oct. 6, 1949, p. 10; L.7., Oct. 6, p. 4. Confer- 
ence, held Oct. 13-15, closed with announcement that economic union would 
become effective July 1, 1950, provided Marshall plan aid continues until 1952. 
L.T., Oct. 17, p. 3. Major points of agreement approved at conference: 
N.Y.T., Oct. 16, p. 22. 


GeRMAN OccUPATION (Soviet Zone). U. S. protested treatment of American 
nationals in eastern Germany and accused Russia of creating an oppressive 
police state there. L.T., Oct. 7, 1949, p. 4; N.Y.T., Oct. 7, pp. 1, 4. Text of 
note: p. 4; D.S.B., Oct. 17, p. 592. 


MILITARY ASSISTANCE ProcraM. Mutual Defense Assistance Act of 1949 was 
signed by President Truman. N.Y.T., Oct. 7, 1949, p. 1. Text of Act: 
D.S.B., Oct. 24, p. 603; Public Law 329, 81st Cong. 


Property. U.S. sent memorandum to Benelux, U. K., France accepting Report 
with recommendations of Inter-Governmental Group for Safeguarding of For- 
eign Interests in Germany. Text of Memorandum and Report: D.S.B., Oct. 
17, 1949, pp. 574-584. 


7-13 GerMANY (Democratic Republic). Soviet-sponsored People’s Council trans 


8 


formed itself into a People’s Chamber (Volkskammer) and declared in force 
the constitution drafted last May. New state to be known as the German 
Democratic Republic. Named Otto Grotewohl as Minister-President, or Chan- 
cellor. People’s Chamber will be provisional government until elections sched- 
uled for Oct. 15, 1950. Adopted 20-point manifesto. L.T., Oct. 8, 1949, p. 
4; N.Y.T., Oct. 8, p. 1. Summary of manifesto: p. 4. French officials stated 
Oct. 8 new régime had no legal basis. N.Y.T., Oct. 9, p. 3. Parliament, meet- 
ing for first time on Oct. 11, elected Wilhelm Pieck as President. N.Y.T., Oct. 
12,p.1. Cabinet members: p. 3; Oct. 13, p. 18. Soviet Commander-in-Chief in 
Germany announced Russia had transferred to People’s Chamber administrative 
functions formerly handled by Soviet Military Administration which will now 
become a Control Commission. N.Y.T7., Oct. 11, p. 1. Allied High Commis- 
sion stated the government has no legal basis. Summary: p. 3; L.T., Oct. 
11, p. 4. Text: U. S. High Commissioner for Germany Information Bulletin, 
Nov., p. 45. Secretary of State Acheson declared Republic has no legal validity. 
Text: D.S.B., Oct. 24, pp. 634-635. Text of Prime Minister Stalin’s state- 
ment: N.Y.T., Oct. 14, p. 8; USSR Information Bulletin, Oct. 21, p. 621. 


Cu1nA—MonGoiia. Mongolian People’s Republic severed diplomatic relations 
with Nationalist government. N.Y.T7., Oct. 8, 1949, p. 5. 


13-18 GERMAN (Democratic Republic) Recognition. Granted as follows: Russia, 


Oct. 13; Bulgaria, Oct. 17; Hungary, Czechoslovakia, Poland, Oct 18. N.Y.T., 
Oct. 14, 1949, p. 1; Oct. 18, p. 14; Oct. 19, p. 20; C.I.E.D., Oct. 6/19, pp. 674, 
685. Text of Prime Minister Stalin’s statement: N.Y.T., Oct. 14, p. 8; 
USSE Information Bulletin, Oct. 21, p. 621. 
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13-November 3 Nospet Prizes. Peace prize awarded to Lord John Boyd Orr. Awards 
in medicine made to Dr. Walter R. Hess (Switzerland) and Dr. Antonio C. 
Egas Moniz (Portugal), and in chemistry and physics to William F. Giauque 
(U. 8.) and Hideki Yukawa (Japan), respectively. N.Y.T., Oct. 13, 1949, 
p- 1; Oct. 28, p. 1; Nov. 4, p. 1. 


14-15 Mixep Courts or Eaypt. Mixed and Consular Courts in Egypt closed in ac- 
cordance with provisions of Montreux Convention of 1937. Jurisdiction will 
be assumed by Egyptian national courts. L.T., Oct. 14, 1949, p. 3. Transfer 
took place the 15th. L.T., Oct. 17, p. 3. 


16 GERMANY (Democratic Republic)—Russia. Appointed chiefs of missions in 
Moscow and Berlin. N.Y.T., Oct. 17, 1949, p. 1. 


17 CoLoMBIA—UNITED States. Exchanged notes terminating as of Dec. 1, 1949, 
Reciprocal Trade Agreement of Sept. 13, 1935. Treaty of Dec. 12, 1846, will 
govern commercial relations. N.Y.T., Oct. 18, 1949, p. 12. Text: D.S.B., 
Nov. 7, pp. 711-712. 


17 GrrecE—RussiA. Announcement made of deportation over protests of Greek 
Government, of 17,000 Greek nationals from Soviet Georgian Republic to 
southern Kazakhistan. D.S.B., Oct. 31, 1949, p. 670; L.T., Oct. 13, p. 3. 


no 


Rep Cross—Ponanp. International Committee of the Red Cross was ousted by 
Poland. N.Y.T., Oct. 28, 1949, p. 1. 


30 ARAB LEAGUE. Ended two-week meeting at Cairo. Appointed permanent com- 
mittee for Palestine affairs and a committee to draft a collective security pact. 
N.Y.T., Oct. 31, 1949, p. 9. Article: L.T., Oct. 28, p. 5. 


31 NortH ATLANTIC TREATY ORGANIZATION. Defense Ministers of the Northern 
European Group (U. K., Norway and Denmark) met in London. Text of 
official statement: L.T., Nov. 1, 1949, p. 3. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


July, 1948 


1-June 30, 1949 SEcRETARY GENERAL. Text of report to General Assembly for the 
period: G.A.(1V)O.R., Supp. No. 1. 

April, 1949 

29/August 9 U. N.—Guarp. Special Committee on United Nations Guard was es- 
tablished. Member nations: D.S.B., Aug. 29, 1949, p. 289. Approved report 
to General Assembly by vote of 9-0-3. U.N.B., Sept. 1, p. 286. Text: 
G.A.(IV)0O.R., Supp. No. 13. 


July, 1949 

26/August 3 U. N.—Unitep States. U.N. protested publication of Senate Sub-com- 
mittee charging Communist terrorism in U.N. Secretariat. Text: N.Y.T., 
July 28, 1949, p. 8. Secretary Acheson’s reply affirmed U. S. confidence in 
administration of Secretariat. Text: N.Y.T. Aug. 4, p. 5; D.S.B., Aug. 22, 
pp. 252-253. 


August, 1949 
1 CONVENTIONAL ARMAMENTS CoMMISSION. Adopted French proposal for arms 


census. N.Y.T., Aug. 2, 1949, p. 3; D.S.B., Aug. 8, p. 181. Text: U.N.Doc. 
8/C.3/8C.3/21 and Add. 1. 


l 
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1/4 InpoNESIAN ComMIssIoN. Indonesian Republic and Netherlands signed 3d 
cease-fire agreement at Batavia. N.Y.7., Aug. 1, 1949, p. 10. Agreement 
in effect in Java and Sumatra, Aug. 10 and 14, respectively. N.Y.T., Aug. 
4, p. 12. Submitted 1st interim report to Security Council. Text: U.N.Doe. 
8/1373. 

1-17 GENERAL ASSEMBLY, INTERIM COMMITTEE. Met at Lake Success. Decided to 
ask Assembly to continue Committee indefinitely. N.Y.T., Aug. 11, 1949, p. 8. 
Adopted report. Text: U.N.Doc. A/966; G.A.(IV)O.R., Supp. No. 11. 


1-October 22 PALEesTINE CONCILIATION CoMMISSION. Opened talks at Lausanne with 
Israeli representatives on repatriation of Arab refugees. U.N.B., Aug. 15, 
1949, p. 157. Note of Aug. 29 from 4 Arab states demanded return of area 
won by Israeli army. C.I.E.D., Aug. 18/Sept. 7, pp. 570-571. Talks adjourned 
Sept. 15 and re-opened in New York Oct. 22. U.N.P.R. PAL/536. 


8-11 Security CounciL (Palestine Question). Russia proposed that U.N. withdraw 
staff from Palestine, liquidate Palestine Commission and let Israel and Arab 
states work out settlement. Mediator opposed this. N.Y.T., Aug. 9, 1949, 
p. 7. Voted to end Near East arms embargo and to abolish post of Palestine 
Mediator. N.Y.T., Aug. 12, pp. 1, 4. Text of resolution: U.N.Doc. 8/1376; 
D.S.B., Aug. 29, pp. 286-287; U.N.B., Sept. 1, p. 226. Declared truce super- 


seded by armistice agreements: p. 222. 


8-September 20 KasHMir Commission. Announced India and Pakistan accepted in 
principle a joint meeting for implementing truce agreement. U.N.P.R. 
KASH/72. Text of correspondence between Commission and the governments: 
U.N.P.R. KASH/76. Adopted Aug. 13 resolution, part II of which included 
truce agreement. Text of latter: U.N.P.R. KASH/77, pp. 2-3. Text of 
Secretary Acheson’s statement of Aug. 31: D.S.B., Sept. 12, 1949, p. 399. 
Text of Secretary General’s letter to Commission on arbitration: U.N.P.R. 
KASH/80. Reported to Security Council inability to resolve dispute. Stated 
Pakistan had agreed to accept arbitration with Admiral Nimitz as arbitrator, 
but India refused arbitration. N.Y.7., Sept. 21, p. 2. Text of statement: 
U.N.P.R. KASH/79. 


10-27 TRADE AND TARIFFS CONFERENCE. Contracting Parties to General Agreement 
on Tariffs and Trade continued 3d session. 5 technical protocols were opened 
for signature. U.N.P.R. ITO/175; N.Y.T., Aug. 14, 1949, p. 12. Cuban 
delegation announced its withdrawal from conference Aug. 10. N.Y.7., Aug. 
11, p. 9. Conference closed Aug. 27. Summary D.S.P.R., Oct. 7, No. 774. 
Docs. relating to Conference: Cmd. 7790, 7791, and 7792. Countries completing 
tariff negotiations: U.N.P.R. ITO/179/Section B. 


23-September 19 Roap AND Motor TRANSPORT CONFERENCE. Held at Geneva with 
representatives from 33 countries. Elected J. J. Oyevaar (Netherlands) 
President. L.T., Aug. 24, 1949, p. 3. Prepared and opened for signature 
Convention on Road Traffic, Protocol of Accession of Occupied Areas to Con- 
vention, and Protocol on Road Signs and Signals. Texts: U.N.Docs. E/CONF. 
8/47, 49 and 50. Text of Final Act: U.N.Doc. E/CONF.8/48. 


23-November 2 INDONESIA CONFERENCE. Round-table conference of Dutch and Indo- 
nesian delegates was held at The Hague to discuss transfer of sovereignty. 
Signed Statute of Union and other agreements. Text of Statute: N.Y.T., 
Nov. 3, 1949, p. 4. Text of Special Report to Security Council on conference: 
U.N.Docs. 8/1417 and Add.1. 
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25-September 12 Non-SELF-GOVERNING TERRITORIES. Special Committee on Informa- 


tion held meeting at Lake Success. Provisional agenda: U.N.Doe. A/AC.28/1. 
Recommended to General Assembly establishment of similar committee for 3- 
year term. N.Y.T., Sept. 13, 1949, p. 17. Report: U.N.Doc. A/923 and Corr. 


September, 1949 
7-October 18 U. N.—VeEToES. 31st to 41st vetoes cast by Russia on Sept. 7, 13, Oct. 


11 and 18 on membership for Nepal, Portugal, Jordan, Italy, Finland, Ireland, 
Austria, Ceylon; on approval of report from Commission on Conventional 
Armaments; and on projected census of conventional armaments and informa- 
tion on atomic weapons. N.Y.T., Sept. 8, 1949, p. 10; Sept. 14, p. 12; Oct. 
12, p. 1; Oct. 19, p. 16; UN.B., Oct. 1, pp. 413-414. 


13-October 8 JERUSALEM. Palestine Conciliation Commission proposed a 2-zone inter- 


national rule with a U.N. Commissioner as supreme authority. N.Y.T., Sept. 
14, 1949, pp. 1, 14. Summary of plan: L.T7., Sept. 14, p. 4. Text: U.N.Doce. 
A/973. Israel stated opposition to plan Sept. 26. N.Y.7., Sept. 27, p. 14. 
King of Jordan also disapproved. N.Y.T., Oct. 9, p. 32. 


20-October 22 GENERAL ASSEMBLY. Opened 4th session at Flushing Meadow. Elected 


Carlos P. Romulo (Philippines) President. N.Y.T., Sept. 21, 1949, pp. 1, 6. 
Provisional agenda: D.S.B., Aug. 29, pp. 287-289; U.N.Docs. A/932 and 964. 
Annotated agenda: U.N.P.R. GA/508. China charged Russia with threatening 


1 Chinese independence and territory, and peace of the Orient, and asked ques- 
| tion be placed on agenda. N.Y.T., Sept. 28, pp. 1,3. Text: U.N.Doc. A/1000. 
: On Oct. 20 elected Ecuador, India and Yugoslavia to Seeurity Council for 1950. 
d N.Y.T., Oct. 21, pp. 1, 3. Elected Mexico, Iran, U. S., Pakistan, Canada and 
f Czechoslovakia to Economie and Social Council. Elected Iraq and Argentina 
), to Trusteeship Council and chose Dominican Republic to fill vacaney thereon 
y. due to Costa Rica’s resignation. Lowered slightly U. S. share of assessment. 
d p. 3. Seale of assessments: U.N.Doc. A/1034. Extended life of Korean Com- 
r, mission on Oct. 21. N.Y.T., Oct. 22, p. 6. Text of resolution: U.N.Doce. 
3 A/1039. Adopted resolution asking I.C.J. for advisory opinion on legal ques- 
tion relating to procedure provided in Peace Treaties for settlement of disputes 
at (human rights in Bulgaria, Hungary and Rumania), and to retain on agenda 
4 of 5th session question of observance in countries mentioned. N.Y.T., Oct. 23, 
“ pp. 1, 14. Text of resolution: U.N.Doc. A/1043. 
g. 26 I. T. U. Announcement made of Ceylon’s and Israel’s membership. U.N.P.R. 
4. 8A /47. 
MB 27 TRUSTEESHIP CouNncIL. Held Ist special session to name member of Visiting 
Mission to Trust Territories in West Africa. Antonio Ramos Pedrueza to 
th succeed Abelardo Ponce Sotelo. Text of report: 7.C.O.R., 1st special sess. 
‘ 29 FisHERIES CounciL (Mediterranean). Announcement made that representatives 
ai of France, Greece, Italy, Lebanon, Turkey, U. K. and Yugoslavia, at conference 
- in Rome under auspices of F.A.O., reached agreement on establishment of a 
: Mediterranean Fisheries Council. U.N.P.R. FAO/390. 
a 29 I, C. J. U. K. deposited application for hearing on Anglo-Norwegian fisheries 
dispute. U.N. P. R. ICJ/161. 
October, 1949 
ee: 10 I. M. F.—Yvueostavia. The Fund provided an exchange transaction whereby 


Yugoslavia received $3,000,000 in U. S. currency. N.Y.T., Oct. 11, 1949, p. 13. 
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10 U. N.—Unitep States. President Truman signed bill permitting loan to U.N. 
of U. 8. military men and equipment for non-combat duty. N.Y.T., Oct. 11, 
1949, p. 11. 

11-20 I. R. O. General Council held 4th meeting at Geneva. Elected Maj. Gen. F. 
G. Galleghan (Australia) chairman. U.N.P.R. IRO/185. Voted to recommend 
extension of work 6 to 9 months past official closing date [June 30, 1950]. 
C.I.E.D., Oct. 6/19, 1949, p. 692. Text of memorandum to General Assembly: 
U.N.Doc. A/C.3/528. Article: U.N.B., Nov. 21, pp. 784-785. 


13 I. C. J. France submitted application for hearing in dispute on protection of 
French nationals in Egypt. U.N.P.R. ICJ/64. 


20-29 Economic COMMISSION FoR ASIA AND THE Far East. Held 5th session at 
Singapore. Countries represented: U.N.P.R. EC/756. Provisional agenda: 
U.N.Doc. E/CN.11/194. Accepted for associate membership Viet Nam and 
and Korean Republic, on Oct. 21 and 22. N.Y.T., Oct. 22, 1949, p. 7; Oct. 23, 
p. 13. Article: U.N.B., Dec. 1, pp. 676-679. 


22 U. N.—Prayer. General Assembly voted, 45-0-—7, to open and close each session 
with a minute of silence for prayer and meditation. N.Y.T., Oct. 23, 1949, 
p. 16. 

22 U. N.—U. P. U. General Assembly approved supplementary agreement of July 
13/27, 1949, regarding use of U.N. laissez-passer. Text of resolution: U.N. 
Doc. A/1044. 


24 U. N. Cornerstone of Secretariat Building in New York was laid. Texts of 
President Truman’s and Mr. Lie’s addresses: N.Y.T., Oct. 25, 1949, p. 7; 
U.N.B., Nov. 1, pp. 497-499. 


MULTIPARTITE CONVENTIONS 


AMERICAN STATES, ORGANIZATION OF. Charter. Bogot&, April 30, 1948. Ratification: 
Dominican Republic. March 7, 1949. Dominican Republic, Secretario de Estado, 
Boletin, Jan./March, 1949, p. 75. 


Civit RIGHTS FoR WoMEN. Bogoté, March 2, 1948. Ratification: Dominican Republic. 
March 7, 1949. Dominican Republic, Secretario de Estado, Boletin, Jan./March, 
1949, p. 81. 

DANUBE River. Belgrade, August 18, 1948. Ratifications deposited: Bulgaria, Feb. 
22, 1949; Czechoslovakia, Feb. 23, 1949; Hungary, March 14, 1949; Rumania, 
March 5, 1949; Russia, May 11, 1949; Ukraine, May 14, 1949; Yugoslavia, Feb. 23, 
1949. T.I.A.R., Aug., 1949, p. 8. 

Economic Statistics. Protocol of Amendment. Paris, Dec. 9, 1948. Acceptances 
deposited: Denmark, Sept. 27, 1949, 7.1.4.R., Sept., 1949, p. 50; Finland, Aug. 17, 
1949, T.I.A.R., Aug., 1949, p. 30. 

ExHIBITIONs. Paris, Nov. 22, 1928. Protocol of Amendment. Paris, May 10, 1948. 

Signatures: France, Sweden, Switzerland, Morocco, Italy, Belgium, Portugal, Den- 
mark, Norway, Finland, Lebanon, Haiti. 
Text: G.B.M.S. No. 12 (1949), Cmd. 7736. 


GENOCIDE. Paris, Dec. 11, 1948. 
Signatures: Colombia, Aug. 12, 1949, U.N.P.R. L/94; Denmark, Sept. 28, 1949, 
N.Y.T., Sept. 29, 1949, p. 14; Israel, Aug. 17, 1949, U.N.P.R. L/96. 
Ratification deposited: Iceland, Aug. 30, 1949, U.N.P.R. L/97. 
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Haaue Convention No. X (Geneva Convention in Maritime War), Oct. 18, 1907. Re- 
vision. Geneva, August 12, 1949. Text (English): Revue Internationale de la 
Croiz-Rouge, Sept., 1949, Supp., pp. 327-349. 


INDUSTRIAL Property Riants. Neuchatel, Feb. 4, 1947. 
Ratification deposited: Great Britain. May 23, 1947. 
Text: G.B.T.S. No. 54 (1949), Cmd. 7784. 


INTER-AMERICAN RADIO AGREEMENT. Washington, July 9, 1949. 

Signatures: Argentina,* Bolivia, Brazil,* Canada, Chile, Colombia, Costa Rica, Cuba,* 
Dominican Republic, El Salvador, Ecuador, United States, Guatemala, Honduras, 
Mexico,* Nicaragua, Panama, Uruguay, Venezuela. 

Text (English): P.A.U. Congress and Conference Ser. No. 58, pp. 6-23. 


INTRA-EUROPEAN PAYMENTS. Amendment. Paris, Sept. 7, 1949. 

Signatures: Austria, Belgium, Denmark, France, Greece, Ireland, Iceland, Italy, 
Luxembourg, Norway, Netherlands, Portugal, U. K., Sweden, Switzerland, Turkey, 
French Zone of Occupation of Germany, UK/US Zones of Occupation of Germany, 
UK/US Zones of Free Territory of Trieste. 

Text: G.B.M.S. No. 13 (1949), Cmd. 7812. 


LETTERS, ETc. OF DECLARED VALUE. Paris, July 5, 1947. Signatures, Text and list 
of ratifications: G.B.T .No. 58 (1949), Cmd. 7795. 


Locust ControL. London, Feb. 22, 1949. 
Signatures: Belgium, U. K., South Africa, Southern Rhodesia. 
Text: G.B.T.S. No. 53 (1949), Cmd. 7783. 


MostT-FAvoORED-NATION TREATMENT (Germany). Geneva, Sept. 14, 1948. Signatures: 
China, Jan. 18, 1949, U.N.T.S., Vol. 24, p. 320; Syria, Sept. 24, 1949, U.N.P.R. L/99. 


Narcotic Drues. Lake Success, Dec. 11, 1946. Accessions deposited: Ethiopia, Dee. 
28, 1948, T.I.A.R., Sept., 1949, p. 50; Luxembourg, Oct. 13, 1949, T.1.A.R., Oct., 
1949, p. 18. 


NorTH ATLANTIC TREATY. Washington, April 4, 1949. 

Ratifications deposited: France, Portugal, Italy and Denmark, Aug. 24, 1949, N.Y.T., 
Aug. 25, 1949, p. 3; L.T., Aug. 25, p. 4; Iceland, Aug. 1, 1949, C.I.E.D., July 21/ 
Aug. 3, p. 514. 

In force Aug. 24, 1949. D.S.B., Sept. 5, p. 355. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. Protocol of Amendment. Lake Success, 
May 4, 1949. 
Signature: Ceylon. July 14, 1949. T.1.4.R., July, 1949, p. 22. 
Ratifications deposited: Egypt,* Sept. 16, 1949; Switzerland, Sept. 23, 1949, T.I.4.B., 
Sept., 1949, p. 52; Finland, Oct. 31, 1949, T.I.A.R., Oct., 1949, p. 22. 


PoLITICAL Rights FoR WoMEN. Bogoté, May 2, 1948. Ratification: Dominican Re- 
public. March 7, 1949. Dominican Republic, Secretario de Estado, Boletin, Jan./ 
March, 1949, pp. 75-76. 


PRISONERS OF War. Revision. Geneva, Aug. 12, 1949. Text (English): Revue Inter- 
nationale de la Croiz-Rouge, Oct., 1949, Supp., pp. 371-448. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. Acceptances 
deposited: Costa Rica, Oct. 26, 1949, T.I.A.R., Oct., 1949, p. 20; Iraq, Sept. 15, 
1949, U.N.Doc. A/940/Add. 1; Israel, Sept. 21, 1949, N.Y.7., Sept. 22, p. 2. 


* With reservation. 
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PROTECTION OF CIVILIAN PERSONS IN TIME oF War. Geneva, August 12, 1949. Text 
(English): Revue Internationale de la Croix-Rouge, Aug., 1949, Supp., pp. 228-292. 


Pustic HeaLtH Orrice. Protocol. New York, July 22, 1946. Ratification deposited: 
Guatemala. Aug. 26, 1949. T7.1.4.R&., Aug., 1949, p. 34. 


Rep Cross. Geneva, August 12, 1949. [Replaces conventions of Aug. 22, 1864, July 
6, 1906, and July 27, 1929.] 

Text (English): Revue Internationale de la Croix-Rouge, Sept., 1949, Supp., pp. 
299-326. 

Roap Trarric. Geneva, Sept. 19, 1949. 

Signatures: Austria, Belgium, Denmark,* Dominican Republic,* Egypt, France,* 
India,* Israel, Italy, Lebanon,* Luxembourg, Netherlands, Norway,* Philippine 
Republic,* South Africa,* Sweden,* Switzerland, U. K.,* U. S., Yugoslavia. U.N. 
Pub. 1949. V. 9, p. 134. 

Text of draft convention: U.N.Doc. E/CONF.8/47. 


Sugar PropucTIoN AND MARKETING. Protocol. London, August 31, 1949. Signatures 
and Text: G.B.7.S. No. 68 (1949), Cmd. 7817. 


TRADE AND TariIFFs. Protocol of Terms of Accession. Lake Success, Oct. 10, 1949. 
Signatures: Australia, Canada, France, Haiti, Lebanon, Netherlands, U. K. and 
U. 8., N.Y.T., Oct. 11, 1949, p. 5; Pakistan, Oct. 12, 1949, N.Y.T., Oct. 13, p. 9; 
Southern Rhodesia, Oct. 25, 1949, U.N.P.R. ITO/183. 
Text: Cmd. 7792; Dept. of State Commercial Policy Series 121. 


U. N. E. 8. C. O. London, Nov. 15, 1945. 
Acceptances deposited: Israel and Pakistan, Sept. 14, 1949, T.I.A.R., Oct., 1949, p. 20; 
Switzerland, July 6, 1949; Thailand, Dec. 29, 1948, T.J.A.R., Aug., 1949, p. 32. 


W.H.O. Constitution. New York, July 22, 1946. Ratifications deposited: Guatemala, 
Aug. 26, 1949, N.Y.7., Aug. 27, 1949, p. 2; Korean Republic, Aug. 23, 1949, 
N.Y.T., Aug. 24, p. 22. 


Wuitgr SLAvE TRADE. Paris, May 18, 1904. Accession deposited: Lebanon. June 20, 
1949. T.I.A.R., Sept., 1949, p. 54. 


WHITE SLAVE TRADE. Paris, May 18, 1904 and May 4, 1910. Protocol of Amendment. 
Lake Success, May 4, 1949. 
Signature: Ceylon. July 14, 1949. T.J.A.R., July, 1949, p. 22. 
Ratifications deposited: Chile, June 20, 1949, Iraq, June 1, 1949, Netherlands, June 2, 
1949, U.N. Pub. 1949. V. 9, pp. 80-81; Egypt,* Sept. 16, 1949; Switzerland, Sept. 
23, 1949, T.I.A.R., Sept., 1949, p. 52; Finland, Oct. 31, 1949, 7.I.A.R., Oct., 1949, 
p. 22. 


DorotHy R. Darr 


* With reservation. 


JUDICIAL DECISIONS 


By W. Bisuop, Jr. 


Of the Board of Editors 


| With the assistance of Miss Tommy F. Angell and Mr. Richard P. Bray, made possible 
by the W. W. Cook Legal Research Endowment of the University of Michigan Law 
School. } 


Enemy property controls—freezing orders 
PROPPER Vv. CLARK, ATTORNEY GENERAL. 69S. Ct. 1333; 337 U.S. 472. 
United States Supreme Court, June 20, 1949. Reed, J. 


Action by the Attorney General, as successor plaintiff to the Alien Prop- 
erty Custodian, to recover royalties and obtain a declaration of title as 
against petitioner in property and assets owed by the American Society of 
Composers, Authors and Publishers (ASCAP) to an Austrian association 
of composers, authors and publishers. Petitioner had been appointed by 
a New York court as temporary receiver of the local assets of the Austrian 
association on June 12, 1941. On June 14, 1941, pursuant to section 5(b) 
of the Trading with the Enemy Act of 1917, as amended by the Joint 
Resolution of May 7, 1940, authorizing the President to forbid ‘‘any trans- 
fers of credit between . .. banking institutions as defined by the Presi- 
dent,’’ the President promulgated Executive Order No. 8785 prohibiting 
certain transactions involving Austrian property unless specifically licensed 
by the Secretary of the Treasury. On September 29, 1941, petitioner was 
appointed permanent receiver of the Austrian association. No license for 
the judicial order appointing him was asked or obtained. 

The issues before the Court were first, whether petitioner obtained title 
to the claim for royalties, by relation back, at the time he was appointed 
temporary receiver; and second, whether the freezing order barred a sub- 
sequent unlicensed judicial transfer by the order appointing petitioner 
permanent receiver. In determining that ASCAP and petitioner were 
‘‘banking institutions’’ as to bring them within the prohibition of Executive 
Order No. 8785, the Court said: 


The phrase ‘‘banking institution’’ used and defined in the Bank Holi- 
day Proclamation of March 6, 1933, 48 Stat. 1689, 1690, was adopted 
by the Emergency Banking Relief Act of March 9, 1933, 48 Stat. 1, 
with a delegation to the President of the power of definition. . . . The 
Act of March 9 was grafted on to the Trading with the Enemy Act 
of 1917 and when that Act was again extended to meet the foreign 
assets problem the President’s wide power to define ‘‘ banking institu- 
tion’’ was a ready instrument to cope with the myriad circumstances 
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arising in the control of shifts of foreign assets. The power in peace 
and in war must be given generous scope to accomplish its purpose. 
... the transfer of this credit ... owed by ASCAP .. . violates 
the prohibition against transfers of credit. 


The Court further said: 


It is our conclusion that the Joint Resolution of May 7, 1940, and the 
Executive Order of April 10, 1940, put into effect a valid plan for 
control of the property covered by the regulation that prohibited any 
change of title to that property by reason of the subsequent appoint- 
ment of petitioner as permanent receiver. . . . We base our determi- 
nation on the purpose of Congress to prevent shifts in title to blocked 
assets and the prohibition of the Executive Order against transfers 
of such a credit as this. 


The Court then went on to decide that petitioner’s title did not relate back 
to the time of his temporary appointment.* 


Vessel on high seas—law applicable to salvage by own crew 

USATORRE ET AL. v. M/T Vicrorta, Cia. ARGENTINA DE NAVEGACION 
Mrnanovicu Lipa. 1949 A.M.C. 650; 172 F. (2d) 434. 

U. S. Ct. App., Second Circuit, Jan. 27, 1949. Frank, Ct. J. 


An Argentine vessel was damaged by torpedo attack on the high seas, 
and the crew left the vessel on the master’s orders. When the crew sued 
as salvors, the question was raised whether there was such abandonment 
as to terminate articles and permit the crew to return as salvors. The 
district court held that this being a salvage claim, the ‘‘jus gentium”’ 
applies, and that under it there was such abandonment of the ship as to 
terminate the voyage and permit crew members to return as salvors; no 
finding was made as to Argentine law on the point. The appellate court 
reversed and remanded for finding of Argentine law, stating this question 
‘*, . must be determined, as a matter of the ‘internal economy’ of the 
ship, by the Argentine law, the ‘law of the flag.’ ’’ 


Effect of transfer of property under Nazi duress—U. S. courts 

BERNSTEIN v. N. V. NEDERLANDSCHE-AMERIKAANSCHE STOOMVAART 
MaatTscHaPPlJ. 173 F. (2d) 71. 

U.S. Ct. App., Second Circuit, Feb. 21, 1949. A. Hand, Ct. J. 


Plaintiff appealed from a decision, 79 F. Supp. 38, this JourNnau, Vol. 43 
(1949), p. 180 (S. D. N. Y., Aug. 12, 1948), dismissing his amended com- 
plaint in his efforts to recover vessels allegedly taken from him by duress 
and coercion while he was himself in detention in Germany as a German 
Jewish person allegedly suspected of exchange control violations shortly 


* Mr. Justice Jackson dissented on the ground that ‘‘ASCAP is not a banking in- 
stitution,’’ and Mr. Justice Frankfurter dissented in part. 
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before the outbreak of the war, on the ground that the statute of limitations 
had run and had not been tolled by war. Affirming in part, and modifying 
in part and remanding to the district court, the Court of Appeals held that 
the New York laws, as amended in 1948, did not bar the action by lapse 
of time. ‘‘Any interference with defendant’s right to invoke the statute 
of limitations caused by the retroactive legislation was within the powers 
of the Legislature and did not violate due process,’’ citing Chase Securities 
Corp. v. Donaldson, 325 U. 8. 304 (1945), and Campbell v. Holt, 115 U.S. 
620 (1885) as to the Federal Constitution, and Robinson vy. Robins Dry 
Dock, 238 N. Y. 271 (1924) as to that of New York. 

Discussing the merits of plaintiff’s complaint, which originally charged 
coercion by Nazi officials, and which after the decision in Bernstein v. Van 
Heyghen Fréres 8.A., 163 F. (2d) 246, this Journat, Vol. 42 (1948), p. 
217, was amended to state that plaintiff ‘‘was given to understand by his 
own attorneys, and led to believe, that it was imperative for his personal 
safety’’ that he surrender control of the Red Star Line and its vessels, the 
court said, in part: 


We think the judge could properly have denied it [the amended com- 
plaint] on the ground that the plaintiff failed to specify the class of 
persons which exercised duress . . . 

Because of our decision in the Van Heyghen ease and the plaintiff’s 
former flat allegations that the duress was caused by Nazi officials, any 
amendment must contain an allegation that the duress was not caused 
by the action of such officials and in addition should specify with 
reasonable detail the persons by whom, and the manner in which, the 
duress was exercised. The fact that statements were made to the 
plaintiff advising him of danger to the lives and property of himself 
and his family would not satisfy the test laid down in the Van Heyghen 
ease, if in fact that danger flowed from the acts or threatened acts of 
Nazi officials. Nor would it show duress by anyone if the plaintiff’s 
lawyer or others merely conveyed to him their belief based upon an 
independent appraisal of conditions in Germany that there was danger 
to himself, his family, or his property, if he did not part with his stock. 


1After this decision the Department of State made public (Dept. of State Press 
Release No. 296, April 27, 1949, Dept. of State Bulletin, Vol. XX, No. 514 (May 8, 
1949), pp. 592-593; quoted in part in 1949 A.M.C. 1237), a letter dated April 13, 1949, 
from Jack B. Tate, Acting Legal Adviser of the Department of State, to plaintiff’s 
counsel, discussing the holding in Bernstein v. Van Heyghen Fréres S.A. and its appli- 
cation to the instant case, which read in part as follows: 


‘*You have inquired whether the Department might care to express its view 
concerning the Executive policy of this Government with respect to the exercise by 
courts of this country of jurisdiction in such cases. The Department considers the 
matter an important one and is pleased to express its views as follows: 


‘*1. This Government has consistently opposed the forcible acts of dispossession 
of a discriminatory and confiscatory nature practiced by the Germans on the coun- 
tries or peoples subject to their controls. [Citing various declarations of policy, 
directives to American occupation forces, and Military Government Laws of the 
U. 8. Zone in Germany.] .. . 
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Dealing with appellees’ contention that plaintiff lacked status to inter- 
vene in his capacity as receiver for the Red Star Line appointed by the 
New York courts, since in 1945 the British Military Government in Ger- 
many appointed a liquidator, the court held that the existence of a foreign 
liquidator did not prevent suit here by a receiver against defendant cor- 
poration, which was doing business in New York. Nor did the intervention 
of the receiver conflict with the Paris Agreement on Reparations among the 
eighteen Western Powers, effective January 14, 1946, entitling each coun- 
try to use toward its share of reparations German external assets having a 
situs in the country; there was no reason to suppose that any signatory 
had seized the claim of the Red Star Line against defendant, and the Rules 
of Accounting for German External Assets approved November 21, 1947, 
by the Inter-Allied Reparation Agency permitted each country to exclude 
from the total of German assets charged to it under the Agreement, assets 
in which there are direct or indirect non-German interests. On this point 
the court added, however, that it did ‘‘not say that if an authorized rep- 
resentative of the United States Government should attempt to seize the 
claim to the proceeds of the ships, such an action would not preclude further 
adjudication in the present litigation.’’ 


Diplomatic immunity—domestic servant of embassy 
CARRERA Vv. CARRERA. 174 F. (2d) 496. 


U.S. Ct. App., D. C., Feb. 28, 1949. Miller, Ct. J. 


A wife sued for separate maintenance and for custody and support of 
fifteen-year-old son, both parties being nationals of Ecuador permanently 
resident in the United States and domestic servants in the Czechoslovakian 
Embassy in Washington. Defendant moved to quash the return of service 
and to dismiss the complaint, claiming diplomatic immunity, which the 
Czechoslovakian Ambassador requested for him in a communication to the 
Secretary of State. The Department of State informed the judge of the 
District Court for the District of Columbia that: ‘‘The name of Mr. Carrera 
has been previously registered in the Department of State in accordance 
with Section 254 of Title 22 of the United States Code and has been in- 
cluded in the ‘List of Employees in the Embassies and Legations in Wash- 
ington not printed in the Diplomatic List,’ commonly known as the ‘ White 


‘<2. Of special importance is Military Government Law No. 59 which shows this 
Government’s policy of undoing forced transfers and restituting identifiable prop- 
erty to persons wrongfully deprived of such property within the period from 
January 30, 1933 to May 8, 1945 for reasons of race, religion, nationality, ideology 
or political opposition to National Socialism. Article 1 (1). It should be noted 
that this policy applies generally despite the existence of purchasers in good faith. 
Article 1 (2). 

‘«3. The policy of the Executive, with respect to claims asserted in the United 
States for the restitution of identifiable property (or compensation in lieu thereof) 
lost through force, coercion, or duress as a result of Nazi persecution in Germany, 
is to relieve American courts from any restraint upon the exercise of their juris- 
diction to pass upon the validity of the acts of Nazi officials.’’ 
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List,’ which has been transmitted by the Secretary of State to the Marshal 
of the District of Columbia.’’ The District Court dismissed complaint on 
the ground of defendant’s diplomatic immunity. Affirmed on appeal. 

Answering the contention that defendant’s diplomatic immunity was not 
properly presented to the District Court, the court found that the claim of 
immunity was communicated by the process approved by the Supreme 
Court in In re Baiz, 135 U. S. 408, 421 (1890) ; and stated: 


It is enough that an ambassador has requested immunity, that the State 
Department has recognized that the person for whom it was requested 
is entitled to it, and that the Department’s recognition has been com- 
municated to the court. 


The court distinguished the present case from Trost v. Tompkins, 44 Atl. 
(2d) 226, (D. C. Mun. App. 1945), stating: 


But in the Trost case the court held no more than that, certification of 
the Secretary of State being absent, a court otherwise having juris- 
diction should determine whether the person claiming immunity was 
properly placed on the ‘‘ White List.’’ But here, the Secretary having 
certified Carrera’s name as included in the list, judicial inquiry into 
the propriety of its listing was not appropriate. 


Appellant contended that under 22 U.S. Code, § 254, immunity did not 
extend to an inhabitant of the United States in the service of an ambassador, 
when ‘‘the process is founded upon a debt contracted before he entered 
upon such service’’; and that in this case the child for whom support was 
sought was born before defendant began to serve the Ambassador. The 
court held that the parent’s obligation to support his infant child was not 
a “‘debt’’ within this exception. The court also rejected appellant’s con- 
tention that diplomatic immunity did not apply in the field of domestic rela- 
tions, pointing out that in State of Ohio ex rel. Popovici v. Agler, 280 U.S. 
379 (1930), this JourNaAL, Vol. 24 (1930), p. 382, cited by appellant, no 
issue of diplomatic immunity was raised, the person concerned being a 
vice consul rather than one having diplomatic status. 


Jurisdiction to review war crimes tribunal—U. S. rather than inter- 
national court 

EISENTRAGER ET AL. v. ForRRESTAL. 174 F. (2d) 961. 

U.S. Ct. App., D. C., April 15, 1949. Prettyman, Ct. J. 


Appellants were civilians of German nationality employed in China prior 
to May 8, 1945, by the German Government. After the German surrender 
on that date they were until August 15, 1945, in the part of China under the 
control of Japanese forces, which continued to wage war against the United 
States until the Japanese surrender. In 1946 they were charged with 
violation of the laws of war in engaging in military activity against the 
United States after the German surrender, and were tried and convicted 
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by a United States military commission in China. They were imprisoned 
in Germany under the charge of an American army officer. Appellants 
sought habeas corpus in the District Court for the District of Columbia, 
alleging that their jailer was under the direction of respondents, the Secre- 
tary of Defense, Secretary of the Army, Chief of Staff of the Army, and 
the Joint Chiefs of Staff of the United States. The district court judg- 
ment dismissing the petition for want of jurisdiction was reversed and 
remanded. 

Pointing out that ‘‘no question of international action or authority is 
presented’’ (in contrast to Hirota v. MacArthur, 338 U. S. 197, this Jour- 
NAL, Vol. 43 (1949), p. 172), the court said that ‘‘any person who is 
deprived of his liberty by officials of the United States, acting under pur- 
ported authority of that Government, and who can show that his confine- 
ment is in violation of a prohibition of the Constitution, has a right to the 
writ,’’ even though he may be an enemy alien and even though he may be 
held in custody outside the United States. Appellants alleged that their 
confinement was in violation of the Constitution and laws of the United 
States and of the Geneva Convention of July 27, 1929. Determination of 
that question was within the jurisdiction of the District Court, since: 


The question here is not whether a court, either state or federal, 
can exercise its judicial power within the jurisdiction of another and 
independent government. The question is whether it can exercise that 
power upon those Government officials within its territorial jurisdic- 
tion who have directive power over the immediate jailer outside the 
United States but acting solely upon authority of this Government. 


[ Note: This decision was followed in denying respondents’ motion to dis- 
miss a petition for writ of habeas corpus sought by an American citizen 
arrested in Tokyo during the Allied occupation, tried by an American gen- 
eral provost court in Japan, and sentenced to imprisonment. In re Bush, 
84 F. Supp. 873 (District Court, D. C., June 21, 1949, Holtzoff, D. J.). 
Here the chief argument was as to the international, or solely American, 
nature of the tribunal. Examining the arrangements for the exercise of 
authority in Japan, and the dual capacities of General MacArthur as the 
Supreme Commander of Allied Powers and as the general in command of 
American occupation forces, the court said, in part: 


the Far Eastern Commission cedes whatever jurisdiction it may have 
and provides for the trial of criminal offenses committed by nationals 
of any of the occupying powers by military courts of the nationality 
of the accused. The situation is very similar to that under which this 
country exercised extraterritorial jurisdiction in China until a few 
years ago .. . this country established an extraterritorial court there 
to exercise that jurisdiction. That court was a court of the United 
States, although sitting in China. Similarly we find that the Far 
Eastern Commission cedes to the United States authority to try its 
own nationals when accused of committing criminal offenses in Japan. 
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The conclusion necessarily follows that a general provost court op- 
erating under these directives [issued by General MacArthur] is not 
an international tribunal, but is a tribunal of the United States to 
which an international commission has ceded jurisdiction. | 


Naturalization—continuous residence—American-owned vessel under 
foreign flag 

Unitep States v. CAMEAN. 174 F. (2d) 151. 

U. S. Ct. App., Second Circuit, May 5, 1949. L. Hand, C. J. 


The Nationality Act of 1940 provides, 8 U. S. C. A., See. 725, that in 
place of continuous residence an alien may substitute the period of any 
service ‘‘on board vessels of more than twenty tons burden, whether or not 
documented under the laws of the United States, and whether public or 
private, which are not foreign vessels, and whose home port is in the United 
States.’’ In affirming an order of the U.S. District Court for the Southern 
District of New York admitting the seamen petitioner, the court held that 
ships registered in the Republic of Panama, owned by corporations organ- 
ized under its laws, but whose stock was owned by corporations organized 
under the laws of States of the United States, whose crews were signed on 
and discharged in the United States, and which plied between the United 
States and foreign ports, were ‘‘not foreign vessels’’ within the meaning 
of the section cited. The court said: 


. we find some confirmation of this in the use of the phrase, ‘‘ Amer- 
ican owned,’’ in an earlier section of the same Act [707(d) | which al- 
most certainly has the same content as ‘‘not foreign vessels’’ in the sec- 
tion at bar. Certainly it would be extreme literalism to hold that the 
ships here in question were not ‘‘ American owned.’’ . . 


War crimes tribunals in Germany—nternational nature prevents 
U. S. review 

Fick v. JOHNSON. 174 F. (2d) 983. 

U.S. Ct. App., D. C., May 11, 1949. Proctor, Ct. J. 


A German national held in prison in Germany in the American Zone 
of Occupation, after being tried and convicted of war crimes by a military 
tribunal in that Zone, unsuccessfully petitioned for habeas corpus in the 
District Court for the District of Columbia. On appeal, the dismissal of 
the petition was affirmed, on the ground ‘‘that the tribunal which tried and 
sentenced Flick was not a tribunal of the United States’’ and that hence 
the United States courts were ‘‘without power to review its judgment and 
sentence.’’ In arriving at this conclusion, the court said, in part: 


Upon the surrender of Germany, the Four victorious Powers, the 
United States, Great Britain, France and Russia, completed military 
control of the conquered land. Agreeably to plan, the armies of each 
occupied a separate zone. It was agreed that supreme authority over 
Germany would be exercised, on instructions from their Governments, 


S 
r 
f 
t 
e 
1, 
yf 
yf 
e 
y 
iS 
e 
d 
iT 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by the Commanders in Chief, ‘‘each in his own zone of occupation, and 
also jointly, in matters affecting Germany as a whole.’’ At the same 
time a ‘‘Control Council’’ was constituted, composed of the four Com- 
manders in Chief, as the supreme governing body of Germany. This 
plan of operation was expressly limited to the period of occupation 
‘‘while Germany is carrying out the basie requirements of uncondi- 
tional surrender.’’ (That period has continued since, and still pre- 
vails.) . . . (Declaration of Berlin, June 5, 1945, 12 U. S. Dept. of 
State Bull. 1054.) 

In support of the foregoing arrangement for the temporary gov- 
ernment of Germany, the President of the United States, acting 
through his Joint Chiefs of Staff, directed the Commander in Chief 
of the American Forces in Germany, in his capacity as Military Gov- 
ernor of the American Zone of Occupation, to carry out and support, 
in that Zone, the policies agreed upon in the Control Council, whose 
authority ‘‘to formulate policy and procedures and administrative 
relationships with respect to matters affecting Germany as a whole 
will be paramount throughout Germany. : 

In order to give effect to the terms of the Moscow Declaration of 
October 30, 1943 (9 U. S. Dept. of State Bull. 310) and the London 
aon of August 8, 1945, and the Charter issued pursuant thereto, 
(13 U. S. Dept. of State Bull. 222) and ‘‘in order to establish a uni- 
form leeal basis in Germany for the prosecution of war criminals and 
other similar offenders, other than those dealt with by the Interna- 
tional Military Tribunal, * * *’’ the Control Council enacted ‘‘Law 
No. 10,’’ December 20, 1945 (15 U.S. Dept. of State Bull. 862 (1946). 
This act recognizes many crimes, which are classified and defined in 
broad terms. It prescribes punishment for those found guilty, and 
provides that ‘‘The tribunal by which persons charged with offenses 
hereunder shall be tried and the rules and procedure thereof shall be 
determined or designated by each Zone Commander for his respective 
Zone.’’ (See. 2, Art. III, C. C. Law No. 10, supra.) 

The Moscow Declaration and the London Agreement, referred to 
above, proclaimed the intention of the United Nations to bring war 
criminals to justice. To that end the London Agreement provided for 
establishment ‘‘after consultation with the Control Council for Ger- 
many’’ of an International Military Tribunal for the trial of war 
criminals whose offenses had no particular geographical location. It 
was this court which tried Goering and other high Nazi officials. . 

Ordinance No. 7, Military Government—Germany, was promulgated 
October 18, 1946, pursuant to the powers of the Military Governor for 
the United States Zone of Occupation and ‘‘pursuant to the powers 
conferred upon the Zone Commander by Control Council Law No. 10 
* * *’” Its declared purpose was ‘‘to provide for the establishment of 
military tribunals which shall have power to try and punish persons 
charged with offenses recognized as crimes in Article II of Control 
Council Law No. 10.’’ . . . Pursuant to the ordinance, General Clay, 
then Military Governor and Zone Commander, on April 12, 1947, con- 
stituted ‘‘Military Tribunal IV,’’ designated the members thereof, and 
directed them to convene at Nuremberg, Germany, to hear such cases 
as might be filed by the Chief of Counsel for War Crimes. . . . This 
was the tribunal before which Flick was tried, convicted and sentenced 
upon an indictment filed by said Counsel. . . . 
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The foregoing summary brings out the salient facts bearing upon the 
status of Military Tribunal IV, which tried and sentenced Flick. He 
contends that it was not an international court, but an illegally con- 
stituted body, wrongfully exercising power as a military tribunal. 
The argument in support of this contention overlooks important facts. 
... If the court was not a tribunal of the United States, its actions 
cannot be reviewed by any court of this country. . . . [citing Hirota v. 
MacArthur, 338 U.S. 197, this JournNaL, Vol. 43 (1949), p. 172]. If it 
was an international tribunal, that ends the matter. We think it was, 
in all essential respects, an international court. Its power and juris- 
diction arose out of the joint sovereignty of the Four victorious Powers. 
The exercise of their supreme authority became vested in the Control 
Council. That body enacted Law No. 10, for the prosecution of war 
crimes. It vested in the Commander for the American Zone the au- 
thority to determine and designate, for his zone, the tribunal by which 
accused persons should be tried and the rules and procedure to gov- 
ern in such cases. Pursuant to that power, and agreeably to rules 
promulgated by Ordinance No. 7, the Zone Commander constituted 
Military Tribunal IV, under whose judgment Flick is now confined. 
Thus the power and jurisdiction of that Tribunal stemmed directly 
from the Control Council, the supreme governing body of Germany, 
exercising its authority in behalf of the Four Allied Powers. 


the declared purpose of Control Council Law No. 10 was to give effect 
to the London Agreement and ‘‘to establish a uniform legal basis in 
Germany for the prosecution of war criminals * * * other than those 


dealt with by the International Military Tribunal.’’ . . . So we think 
there is no conflict between the two enactments. Rather do they com- 
plement each other... . 


Concededly, the International Military Tribunal, established under 
the London Agreement, was a court of international character. How, 
then, can it be said that Military Tribunal IV was not of the same 
character, with its existence and jurisdiction rooted in the sovereignty 
of the Four Powers, exercised jointly through the supreme governing 
authority of the Control Council? We think, therefore, that the 
tribunals established under its authority were legitimate and appro- 
priate instruments of judicial power for the trial of war criminals. 
(See 39 Am. J. Int’] Law, 1945, at pg. 525.) 


Expatriation—naturalization in a foreign state 
SCHIOLER V. SECRETARY OF STATE. 175 F. (2d) 402. 
U.S. Ct. App., Seventh Circuit, May 19, 1949. Minton, Ct. J. 


In an action by plaintiff for a declaratory judgment that she was a citizen 
of the United States, defendant contended that American citizenship had 
been lost pursuant to 8 U.S.C.A., see. 801, which provided that nationality 
would be lost by ‘‘Obtaining naturalization in a foreign state, either upon 
his own application or through the naturalization of a parent having legal 
custody of such person... .’’ On appeal from a judgment for plaintiff 
in the U. S. District Court for the Northern District of Illinois, 75 F. Supp. 
353, this JourNAL, Vol. 42 (1948), p. 724, the court said: 
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There is no finding that Denmark ever granted naturalization to 
the plaintiff upon her application or any other application. Accord- 
ing to Sec. 801, the plaintiff could have lost her American citizenship 
only if she had obtained naturalization in Denmark upon her own 
application. The burden was therefore upon the Secretary to sub- 
stantiate the allegations contained in his answer... . 


Expatriation—residence abroad of naturalized citizen—constitution- 
ality 

LaPIpEs v. CLARK, ATTORNEY GENERAL. 176 F. (2d) 619. 

U.S. Ct. App., D. C., May 23, 1949. Proctor, Ct. J. 


Appellant, a naturalized citizen, went to Palestine in 1934 and remained 
there until 1947. On return to the United States he presented his certifi- 
eate of citizenship and was excluded on the ground that he had expatriated 
himself under See. 804, 8 U.S.C.A., which provides that ‘‘A person who 
has become a national by naturalization shall lose his nationality by: ... 
(c) Residing continuously for five years in any other foreign state... .”’ 
None of the exceptions applied to appellant. On appeal from an order of 
the district court dismissing the suit for a judgment declaring him to be a 
national of the United States, the court said: 


Expatriation is a natural and inherent right of all peoples. . . . Con- 
gress has implied power to provide therefor. Mackenzie v. Hare, 239 
U.S. 299, 311. . . . Obviously it cannot draw arbitrary and groundless 
distinctions between citizens. Hirabayashi v. United States, 320 U.S. 
81, 100. . . . However, where classification has reasonable relation to 
legitimate legislative ends and is supported by considerations of policy 
and practical convenience, it is not arbitrary. ... The guaranty of 
due process demands only that a law shall not be unreasonable, arbi- 
trary or capricious, and that the means selected shall have a reasonable 
and substantial relation to the object sought to be obtained. . . . The 
statute has a purpose in the international policy of our government. 
The Act does not arbitrarily impose a loss of citizenship. It deals with 
a condition voluntarily brought about by one’s own acts, with notice 
of the consequences. In that sense there is concurrence by the citizen. 


Edgerton, Ct. J. (dissenting), was of the opinion that the Constitution 
did not empower Congress ‘‘to deprive citizens either at or after naturaliza- 
tion of liberties that other citizens enjoy. ‘The power of naturalization, 
vested in Congress by the Constitution, is a power to confer citizenship, 
not a power to take it away.’ United States v. Wong Kim Ark, 169 U. S. 
649, 703... .’’ 
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Jurisdiction—crime committed in part abroad 
Sacus v. GOVERNMENT OF THE CANAL ZONE. 176 F. (2d) 292. 
U.S. Ct. App., Fifth Circuit, July 19, 1949. Hutcheson, Ct. J. 


Upholding a conviction by the United States District Court for the Canal 
Zone, despite defendant’s contention that he uttered the statements alleged 
to be libelous while he was in Panama rather than in the Canal Zone, the 
court said, in part: 


It is hornbook law that at common law a criminal prosecution for 
libel might be, and in the absence of statutory provisions to the con- 
trary, it is generally held in the United States, that a criminal prose- 
eution for libel may be instituted in any jurisdiction where the libelous 
article was published or circulated, irrespective of where such article 
was written or printed... . 

Appellant’s contention that he could, standing or being outside of 
the Canal Zone, write all of the libelous articles he wanted to, deliver 
them to a newspaper in, or its representative outside of, the Canal 
Zone for publication there, and escape punishment, is wholly without 
merit. 


Expatriation—effect of renunciation under duress—Japanese reloca- 
tron center 

ACHESON v. MURAKAMI, SUMI AND Suimizu. 176 F.(2d) 953. 

U.S. Ct. App., Ninth Circuit, August 26, 1949. Denman, Ct. J. 


Plaintiffs, American-born citizens of Japanese descent, had been interned 
during the war in one of the Japanese relocation centers. Between De- 
cember, 1944, and March 1945, they applied to renounce their citizenship 
under the provisions of Sec. 401 of the Nationality Act of 1940 as amended, 
8 U.S.C. See. 801(1), and the renunciations were granted. In 1948 they 
applied for United States passports and were refused on the ground that 
they were no longer citizens. 

In affirming the finding of the district court that the renunciations were 
‘not as a result of their free and intelligent choice but rather because of 
mental fear, intimidation and coercions depriving them of the free exercise 
of their will, [and] said purported renunciations are void and of no force 
or effect,’’ the court gave full consideration to the underlying facts and 
their effect upon the minds of those interned in the relocation centers. The 
court said: 


Underlying all the particular factors so found as leading to a condition 
of mind and spirit of the American citizens imprisoned at Tule Lake 
Center, which make the renunciations of citizenship not the free and 
intelligent choice of appellees, is the unnecessarily cruel and inhuman 
treatment of these citizens (a) in their deportation for imprisonment 
and (b) in their incarceration for over two and a half years under 
conditions in major respects as degrading as those of a penitentiary 
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and in important respects worse than in any federal penitentiary, and 
(c) in applying to them the Nazi-like doctrine of inherited racial 
enmity, stated by the Commanding General ordering the deportations 
as the major reason for that action. 


Enemy property—U. S. controls 
CLARK, ATTORNEY GENERAL v. AMERICAN LECITHIN COMPANY * 


U.S. Dist. Ct., N. D. Ohio, Oct. 15, 1947. Freed, D. J. 


The Alien Property Custodian under provisions of Sec. 17 of the Trading 
with the Enemy Act, 50 U.S. C. A. App. 17, was issued by defendant corpo- 
ration fifteen shares of common stock which had been found the property of 
a German alien. The stock was issued with an option in the corporation 
to repurchase, and this was an appeal to the court by the Attorney General, 
as successor to the Custodian, to compel the defendant to issue the stock 
free of option or claim of option to repurchase. In granting plaintiff’s 
motion for judgment on the pleadings, the court held that Sec. 9 of the 
Act made complete provision for the protection of the defendant’s right 
to assert its claim, and any action by him must be brought pursuant to 
those provisions. The court then said: 


Consonant with the need for speedy reduction of alien property to the 
possession of the United States in a war emergency, sweeping power is 
conferred on the Custodian. . . . It is apparent that in the exercise 
of such authority private rights must be subordinated to the national 
welfare. And if in the course of carrying out this vital task there 
occurs a temporary encroachment on the rights of private citizens, it 
is sufficient if the law provides adequate and proper restitution. The 
Act contemplates at the outset the acquisition of all alien owned prop- 
erty without limitations or conditions attached. 


Consular jurisdiction over seamen—U. S.-Greek treaty 
PETITION OF GEORGAKOPOULOS. 85 F. Supp. 37. 
U.S. Dist. Ct., E. D. Pa., Jan. 28, 1949. Welsh, D. J. 


Petitioner, representing the Greek Consul in Philadelphia, requested an 
order for the arrest and removal from a Greek vessel of four of its Greek 
seamen, and for their repatriation to Greece to answer charges of offenses 
against Greek law. The petition was based on Art. 12 of the Greek Con- 
sular Convention of 1902, 33 Stat. 2129, providing that consuls and con- 
sular agents shall have exclusive charge of the internal order of merchant 
vessels of their nation, and that the courts of the United States shall render 
forcible aid in such matters. An agreement pursuant to the Seaman’s Act 
of 1915, 38 Stat. 1164, ended the exclusive jurisdiction of the consul in 
wage matters (1916 For. Rel. 41-42). 


* Ms. opinion supplied by Dr. Martin Domke. 
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Respondents were merchant seamen, members of a union dissolved by 
the Greek Government in February, 1948. Contrary to a regulation issued 
by the Greek Government in November, 1947, respondents’ union and its 
members continued to demand extra pay for opening and closing hatches. 
Respondents had refused to open hatches without extra pay, and pursuant 
to Greek regulation had been charged with disobedience and mutiny. There 
was no evidence that they failed to obey orders other than their refusal 
to open the hatches without extra pay. In holding that the Treaty of 1902 
was in force, as amended with respect to wage disputes, and that juris- 
diction of the court was dependent on proof of disorders other than those 
relating to wages, the court said: 


We are required, however, to render forcible aid to consular officers 
to arrest persons composing a crew in any matter within the exclusive 
charge of the consular officer. Matters involving a breach of the peace 
or trouble in port, and those in which jurisdiction is established by 
other authority are excluded. The Seamen’s Act of 1915 gave juris- 
diction to this Court of claims for wages by seamen, both American 
and foreign, and the sections of the treaty giving exclusive jurisdic- 
tion to consuls in matters of wages and execution of contracts were 
abrogated by amendment. It would therefore appear that where the 
facts justify a finding that the issue involves an adjustment of a wage 
dispute between a ship owner or officers and crews, the matter is not 
one of exclusive consular jurisdiction in which he may seek the aid of 
the Court; and where this Court has concurrent jurisdiction with the 
Consul, it may not extend its forcible aid in his summary disposition 
of wage matters not within his exclusive jurisdiction.’ 


War—effect on statute of limitations which limits the right 
Fraputt v. New York, Cuicago & Sr. Louis R. Co. 84 F. Supp. 460. 
U.S. Dist. Ct., W. D. Pa., May 25, 1949. Gourley, D. J. 


This is a proceeding under the Federal Employers’ Liability Act, 45 U. 
S.C. A., see. 51, to recover damages for the death of Berardino Campagna, 
who was an employee of defendant railroad. Decedent’s family were non- 
resident aliens, residing in Italy. Decedent’s death occurred on December 
31, 1942 at which time Italy and the United States were officially at war, 
and the action was brought by the administrator of the estate on July 12, 
1948. Defendant set up the statute of limitations, fixed by the Act con- 
ferring the right, as a defense. In refusing a motion of the defendant for 
summary judgment as to that part of the complaint in which plaintiff de- 
manded a right to recover on behalf of the family, the court said: 


It appears by a firmly established principle of international law that 
the existence of a state of war between two countries or powers is 
effective to suspend the running of statutes of limitations as between 


1 For previous proceedings in this case, see Petition of Georgakopoulos, 81 F. Supp. 
411 (Dee. 16, 1948), this JouRNAL, Vol. 43 (1949), p. 377. 


194 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the citizens of such countries or powers at war. . . . On the restora- 
tion of peace all rights suspended during hostilities, or which remain 
dormant, are revived, and the statute of limitations again becomes 
operative. The rule... is one of international law which the courts 
attach to, or read into, statutes of limitations, though it is not ex- 
pressed in them; and it is applicable irrespective of whether the limita- 
tion in the particular statute of limitations is considered to be a limita- 
tion of the right or liability, or of the remedy. . . . The reason for this 
modern rule lies in the fact that during the war the courts of either 
belligerent country are necessarily closed to the citizens of the other, 
since the law of nations forbids any intercourse between citizens of 
belligerent powers. 


The court held that, since peace was not officially declared between the 
United States and Italy until September 15, 1947, the statute of limitations 
was no bar to the right of the decedent’s family to recover. 


Naturalization—continuity of residence 
APPLICATION OF ViILORIA. 84 F. Supp. 584. 
U.S. Dist. Ct., D. Hawaii, June 16, 1949. Metzger, D. J. 


Petitioner, born a national but not a citizen of the United States in the 
Philippine Islands, established residence in Hawaii in 1928, where he re- 
mained until sent to Guam as a civilian employee by the U. S. Army in 
1946. On July 4, 1946, by proclamation of the President of the United 
States, all Filipino citizens became aliens to the United States. Petitioner 
failed to apply between July 2 and July 4, 1946, for citizenship under the 
terms extended to nationals under the proclamation. He was returned to 
Hawaii in 1947, and sought naturalization in October, 1948, under sec. 307 
of the 1940 Nationality Act, which requires at least five years’ continuous 
residence in the United States immediately preceding naturalization, and 
provides that absence for one year breaks the continuity. 

In overruling a motion to deny the application (apparently on the ground 
that residence in Guam was not ‘‘in the United States’’), the court said: 
gs OTN as referred to in the Nationality Act, although not therein 
qualified, must mean an absence either from indifferent carelessness, or 
one that would tend to create an implication that the subject had 
elected to change his place of residence and remain away by voluntary 
and sentimental choice, or to serve some purpose contrary to love and 
attachment and fidelity to American institutions, and not through 
duty or obligation to the United States Government; had he been in- 
formed of the passing state of the law and had an opportunity available 
on Guam, and had filed his petition as a national, between the limited 
dates of July 2 and July 4, 1946, this case could not be in court as his 
rights to maintain an application for citizenship were then fully estab- 
lished. I do not believe that he forfeited them by his continuing sub- 
servience to the government. 
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Naturalization—attachment to principles of United States Constitution 
PETITION OF Forte. 84 F. Supp. 738. 
U.S. Dist. Ct., D. Mass., June 20, 1949. Wyzanski, D. J. 


Sec. 307(a) of the Nationality Act of 1940 requires that an applicant 
for naturalization must be ‘‘attached to the principles of the Constitution 
of the United States, and well disposed to the good order and happiness 
of the United States’’ during the five-year period preceding the filing of 
his petition. The court held that inactive participation in the Fascist party 
in Italy, and the expression in November, 1941, of a wish to a friend in 
Italy that the Axis win the war ‘‘to cause to disappear those Jews who are 
destroying the world,’’ was not sufficient to deny his taking the oath of 
allegiance where it was shown that he had maintained no ties with the 
Fascist party in the United States, and had demonstrated no ‘‘hostile action 
against any of his neighbors of any faith.’’ 


Nationality—loss of—resulting from Philippine independence 
CaBEBE v. ACHESON, SECRETARY OF State. 84 F. Supp. 639. 
U. S. Dist. Ct., D. Hawaii, June 23, 1949. McLaughlin, J. 


Petitioner, born in the Philippine Islands and since 1930 a resident of 
Hawali, sought to have the court declare him to be a ‘‘national of the United 
States.”’ In dismissing the petition the court said: 


Upon the date when the Republic of the Philippines became a free and 
independent nation the foundation for petitioner’s claim to being a 
national of the United States vanished. On that date, too, by Article 
IV of the constitution of the new republic petitioner became a citizen 
thereof and to it owed allegiance. Prior thereto he had been a national 
of the United States only because the place where he was born belonged 
to the United States as a possession. When that fact no longer ob- 
tained—whether he liked it or not—petitioner could no longer qualify 


Diplomatic immunity—effect of resignation from legation staff 
MONGILLO ET AL. v. VOGEL; Cott v. VoceL. 84 F. Supp. 1007. 
U.S. Dist. Ct., E. D. Pa., June 29, 1949. Bard, D. J. 


On July 6, 1948, defendant, press counselor of the Rumanian Legation 
in Washington, injured plaintiffs in an automobile collision in Pennsy]l- 
vania. On July 8 and 12, 1948, service was made on defendant in Penn- 
sylvania. Prior to July 21, 1948, defendant resigned his position with the 
Legation and turned in his diplomatic identification card. On defendant’s 
motion to dismiss the actions or, in lieu thereof, to quash return of service 
of summons, on ground of diplomatic immunity, motion to quash return 
of service was granted, since defendant was clothed with diplomatic im- 
munity when the summonses were served. The court commented, however, 
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that, after having resigned from the Rumanian Legation, defendant was no 
longer entitled to immunity. 


Naturalization—claim under treaty of exemption from military service 
PETITION OF Moser. 85 F. Supp. 683. 
U.S. Dist. Ct., E. D. N. Y., July 15, 1949. Kennedy, D. J. 


Petitioner for naturalization, a Swiss native, entered the United States 
in 1937 and in 1938 petitioned for naturalization. Before action thereon 
was completed, on May 11, 1940, petitioner was ordered to return to Switz- 
erland as an active officer of the Swiss Army. In October, 1940, he re- 
turned to the United States, retaining his status as a Swiss army officer on 
leave. On October 19, 1940, he registered in the United States under the 
Selective Service Act of 1940 (50 U. S. C. A. App., § 301 et seqg.). He 
sought advice from the Swiss Legation regarding his obligation for military 
service in the United States, having in mind the Convention of Nov. 235, 
1850, between the United States and Switzerland (11 Stat. 587). The State 
Department decided that the Selective Service Act of 1940 was not intended 
to deny Swiss nationals any rights or privileges conferred on them by the 
treaty, and expressed the view that filing a claim for exemption from mili- 
tary service by a non-declarant friendly alien should not operate as a 
waiver or forfeiture of the right to be naturalized. Petitioner executed in 
1944 a revised claim for exemption form, in which the reference to the 
effect of exemption upon future naturalization was relegated to a footnote. 
Evidence discloses that petitioner took no steps to obtain naturalization 
under the petition filed in 1938, which he considered invalidated by his 
re-entry in 1940 under the immigration quota, but which he fully disclosed 
to authorities considering his exemption from service. 

The Naturalization Service contended that the Selective Service Act of 
1940 superseded the Convention of Nov. 25, 1850, and that as a matter of 
law Moser, by seeking exemption from military service, had waived his 
right to be naturalized. The court found that the provisions of the Act 
may not be inconsistent with the treaty, and that: 


Nothing could be clearer than the fact that our own State Department 
recognized the immunity that Moser had under the treaty. Nor could 
anything be plainer . . . than the fact that Moser never would have 
signed the revised form D. S. S. 301 if it were to be treated as a waiver 
of naturalization in the future. And so, assuming that the State De- 
partment made an egregious error, concurred in by the Selective Serv- 
ice Bureau and the Swiss Legation, I cannot see how that can be 
translated into a waiver by Moser of an important privilege, no matter 
what he signed upon the advice of these responsible agencies. In other 
words, even if the Swiss Treaty was intended to be broken by those 
who enacted the Selective Training and Service Act of 1940, I find as 
a fact that there never was a waiver of naturalization by Moser and 
that the petition should be granted. 
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Expatriation—service in armed forces of a foreign state 
ISHIKAWA v. ACHESON, SECRETARY OF State. 85 F. Supp. 1. 
U.S. Dist. Ct., D. Hawaii, Aug. 12, 1949. McLaughlin, J. 


Plaintiff was born of alien parents in Hawaii and thereby acquired the 
dual status of being a citizen of the United States and a subject of Japan. 
In 1939 he went to Japan to study at the expense of the Japanese Govern- 
ment. In May of 1945, while working as an interpreter in the Japanese 
Consulate in China, he was drafted into the Japanese Army, and having 
no way of escaping into Free China, he obeyed the order. He was dis- 
charged in August of 1945. Application for a passport to return to the 
United States was denied on the ground that by virtue of serving in the 
Army of Japan he had lost his U. S. citizenship. In allowing plaintiff’s 
petition for a declaratory judgment that he is a citizen, the court said: 


Section 801(c) of Title 8 United States Code Annotated has been au- 
thoritatively construed as effecting expatriation only if the national 
of the United States entering or serving in the armed forces of a 
foreign state without express authority under the laws of the United 
States acted voluntarily and without legal or factual compulsion. Dos 
Reis v. Nicholls, 1 Cir., 1947, 161 F. 2d 860... . 


Expatriation—acts under duress 
Merg1 Fusgizawa v. AcHEsoN. 85 F. Supp. 674. 
U.S. Dist. Ct., S. D. Calif., Aug. 23, 1949. Weinberger, D. J. 


The plaintiff, a national of the United States by birth, though of Japa- 
nese ancestry, went to Japan in June, 1939, to complete certain studies 
prior to entering the import-export business in the United States. In 
order to make certain that he retained his U. S. citizenship, he initiated 
renunciation of his possible Japanese nationality before leaving the United 
States, such renunciation being accomplished in October, 1939. He avoided 
such military service in Japan as was required of Nisei; and completed his 
studies in 1943, at which time he could not return to the United States and 
had to find employment to support himself. In order to secure employment 
it was necessary for him to register his name on the Family Register and 
as a prerequisite to that step he had to apply for ‘‘recovery’’ of his Japa- 
nese nationality. Plaintiff obtained employment as an interpreter in the 
Oeyama Prisoners of War Camp; and after V-J day was employed by the 
United States military authorities in Japan. On July 30, 1947, he applied 
at the United States Consulate at Kobe, Japan, for registration as a United 
States national, and registration was denied on the ground that plaintiff 
had lost his U. S. nationality by obtaining naturalization in a foreign state. 
Plaintiff brought this action to establish his claim as an American citizen. 

After reviewing the evidence, particularly that relating to the necessity 
for plaintiff’s having his name on a Family Register in Japan to obtain 
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employment and to his actions during the course of his residence in Japan, 

the court found: 
in the light of conditions shown to exist, and considering plaintiff’s 
acts before and after such application, that the application for ‘‘re- 
covery’’ which the defendant contends resulted in the loss of plaintiff’s 
United States citizenship, was not the free and voluntary act of the 
plaintiff; that plaintiff never, at any time intended to renounce or 
relinquish his United States citizenship; that plaintiff is, and has been, 
since his birth, a citizen of the United States. 


Treaties—effect of treaty withdrawing claim from jurisdiction 
HANNEVIG v. UNITED States. 84 F. Supp. 748. 
U.S. Court of Claims, July 11, 1949. Littleton, J. 

Plaintiff, a national of Norway engaged in the construction and operation 
of ships in world commerce, entered into contracts in March, 1917, with 
shipbuilding companies in Delaware and New Jersey for the construction 
of cargo ships. The United States requisitioned the contracts in August, 
1917. The plaintiff alleges that, by its act of requisitioning and the taking 
over of possession, the defendant assumed the payment of sums loaned to 
the construction companies by the plaintiff. It was further alleged that 
the plaintiff on the request of the Government has made a further loan 
to the construction companies, and that defendant by implication and 
express promise assumed the payment of this amount. 

In allowing a motion to dismiss filed by the defendant, on the ground that 
the court had no jurisdiction by virtue of the ratification of the Claims 
Convention between the United States and Norway, signed March 28, 1940, 
providing for the settlement of the claim of the Government of Norway on 
behalf of the plaintiff against the United States, the court said: 


We think the rule upon which plaintiff relies [that the Convention 
ratified April 30, 1948 did not supplant existing law, but was a mere 
contract and should not be construed as divesting the court of juris- 
diction] is not applicable here. The treaty deals specifically with 
plaintiff’s claim and it requires no additional legislation insofar as the 
right and authority conferred thereby to settle the claim by diplo- 
matic means is concerned. . . . The treaty making power embraces the 
rights and privileges of foreign nationals, and settlement of claims 
such as the one here involved has long been recognized as a proper 
subject of treaties and international agreements. Santovincenzo Vv. 
Egan, 284 U.S. 30... . 


International claims—domestic commission—question of right to share 
in award 
LucKHARDT v. Moorapian. 207 Pac. (2d) 579. 
California Dist. Ct. App., 2nd Dist., June 21, 1949. Vallee, J. 
Affirming a judgment regarding the persons entitled to share in an award 
made by the American-Mexican Claims Commission established under the 
Act of 1942 (56 Stat. 1058), as amended (59 Stat. 50), to ‘‘The heirs of Jose 
Francisco Arguello as their interests may appear’’ on account of depriva- 
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tion of use of land in Mexico, the court held that the California courts 
were not prevented by the award from determining the parties entitled to 
share therein. The court said, in part: 


Claims of citizens of the United States against foreign governments 
usually are determined by international law, not by municipal law. 
. .. Claims of citizens against foreign governments have ordinarily 
been submitted to commissioners or some tribunal of arbitration to 
determine their validity and amount. ... Where a commission has 
been appointed to determine the amount and validity of claims pur- 
suant to or as a result of a treaty, its decision is final and conclusive 
upon all matters within its jurisdiction and the scope of its authority 
whether of law or fact. . . . Ordinarily, the authority of the commis- 
sion is limited to determining the amount and validity of claims as 
against the other government, and its decision is not conclusive as to 
the rights of different claimants among themselves. The ordinary 
judicial tribunals have jurisdiction of the adjustment of conflicting 
rights of different claimants after the amount and validity of the claim 
has been established by some other tribunal... . 


Discussing cases such as Comegys v. Vasse, 1 Pet. 193 (1828); Williams 
v. Heard, 140 U.S. 529 (1891) ; and Butler v. Goreley, 146 U. S. 303 (1892), 
involving domestic claims commissions established pursuant to international 
settlement, as well as cases involving awards by mixed tribunals, the court 
concluded that: 


the American Mexican Claims Commission did not have jurisdiction 
or authority to, and did not purport to, determine conflicting rights 
between American nationals to the fund awarded ... ; that the de- 
cision and award is not res judicata as to such conflicting rights or as 
to ownership of the award; and that the court below had jurisdiction 
to adjudicate the conflicting claims of the parties to the award. 


eourt added: 


Under treaty with Mexico and legislation enacted pursuant thereto, 
American nationals asserting ownership of land were given the right 
to make claim for land expropriated. . . . The claim for the loss by 
reason of the expropriation of the land was a right attached to the 
ownership of the property itself. Comegys v. Vasse, 1 Pet. 193... . 
It was personal property . . . an asset of the estate. In making the 
claim the administratrix represented whatever title Jose had in the 
land at the time of his death. The legal owners of the claim made by 
appellant were, of course, the heirs, but subject to the possession of 
the administratrix. .. . 


Aliens—land ownership—unconstitutionality of Oregon Alien Land 
Law 


Namba v. McCourt. 204 Pac. (2d) 569. 
Oregon Supreme Court, March 29, 1949. Rossman, J. 


The court reversed a declaratory decree of the circuit court which had 
held valid certain provisions of the Alien Land Law of Oregon. See. 61- 
101 of that law permits ‘‘all aliens eligible to citizenship’’ to acquire, own, 
convey and inherit real property in the same manner and to the same extent 
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as citizens. Sec. 61-102 provides that ‘‘other aliens’’ shall exercise such 
rights 


in the manner and to the extent and for the purpose prescribed by 
any treaty now existing between the government of the United States 
and the nation or country of which such alien is a citizen or subject, 
and not otherwise. 


The Treaty of 1911 between the United States and Japan, 37 Stat. 1504, 
was held not sufficient to bring Japanese nationals in Oregon within Sec. 
61-102, whatever might be the effect of the abrogation of this treaty in 
January, 1940. Since Japanese nationals are ineligible to citizenship in 
the United States, the total effect of the Alien Land Law is to prevent 
them, and practically only them, from exercising the rights of acquisition, 
ownership, ete., with respect to real property, that are enjoyed by Ameri- 
ean nationals and other aliens within the State of Oregon. 

The court relied upon Oyama v. California, 332 U. 8S. 633, this JouRNAL, 
Vol. 42 (1948), p. 475, and Takahashi v. Fish and Game Commission, 334 
U. S. 410, this Journat, Vol. 42 (1948), p. 934, in reaching its decision, 
considering those decisions to have ‘‘overruled’’ Terrace v. Thompson, 263 
U. S. 197 (1923), this Journau, Vol. 18 (1924), p. 346, and the line of 
eases following it, insofar as they might be taken to express an approval 
by the Supreme Court of such legislation as the Alien Land Law. 


Although we believe that Oyama v. California, supra, and Torao 
Takahashi v. Fish and Game Commission, supra, disapprove of the 
parts of Terrace v. Thompson, supra (and its companion decisions) 
concerning classification, we do not believe that either of them dis- 
approve the portions of those opinions which held that state legisla- 
tion upon the subject of alien land acquisition must conform to (1) 
the due process clause, (2) the equal protection clause, and (3) the 
Federal Government’s superior powers over aliens and immigration. 
Accordingly, we deem ourselves bound by those parts. In fact, it is 
clear to us that the reasoning in the Oyama and the Takahashi deci- 
sions strengthened and amplified the parts of the Terrace decision to 
which we just referred. In short, we deem it our duty (1) to dis- 
regard the parts of the Terrace decision which concern classification 
and to follow the holdings in the Oyama and Takahashi decisions upon 
that subject, and (2) to hold that state legislation concerning the 
acquisition of land by aliens is subject to the due process clause, the 
equal protection clause, and to the superior powers of the Federal 
Government over aliens and immigration (whenever those powers are 
pertinent). 


Seeking to explain the change in the attitude of the Supreme Court 
of the United States between the Terrace and Oyama cases, this court 
commented : 


A quarter of a century has passed since the decisions in Terrace V. 
Thompson, supra, and its companion cases were announced. In that 
score and five years significant changes took place in our understand- 


N 
h 
st 
th 
B 


JUDICIAL DECISIONS 201 


ing of constitutional law, in our governmental structure, in our rela- 
tionship with other nations and their people, in the number of in- 
eligible aliens within our borders, and in the attitude of the American 
citizen toward others who do not have his individual color, creed or 
racial background. Possibly we can make clearer what we have in 
mind by resorting to the following summary: (1) Congress’ succes- 
sive amendments of the Naturalization Act whereby Chinese and other 
national groups, which were previously barred from citizenship are 
now eligible thereto, have left the Japanese as virtually the only people 
to whom the Oregon Alien Land Law is applicable. (2) The num- 
ber of ineligible aliens along the Pacific Coast is materially smaller to- 
day than it was in so recent a period as the beginning of the war. (3) 
The enactment of the Exclusion Act, which occurred after the Alien 
Land Laws were adopted in the three Pacific Coast states, stopped im- 
migration from Japan. (4) Recent developments in constitutional 
law, which seek to realize the goal for which the equality clause aims, 
emphasize with increasing stress that no classification can be counte- 
nanced unless (a) it is based upon real and substantial differences 
which are relevant to the purpose which the act seeks to achieve, and 
(b) the purpose itself is a permissible one. (5) Classifications em- 
ployed in the Naturalization Act cannot be blindly used by the states 
in their legislation. (6) The American people have an increasing con- 
sciousness that, since we are a heterogeneous people, we must not dis- 
eriminate against any one on account of his race, color or creed. (7) 
The implications that arise from the concept of One World bring home 
the realization that the rights and privileges of aliens within our bor- 
ders are matters for the Federal Government, and not for the states. 
(8) Every alien lawfully within our borders, even though he is a non- 
declarant or an ineligible, must be afforded free access to the ordi- 
nary occupations in whatever community he abides. (9) When our 
nation signed the Charter of the United Nations we thereby became 
bound to the following principles (Article 55, subd. ec, and see Article 
56): ‘‘Universal respect for, and observance of human rights and 
fundamental freedoms for all without distinction as to race, sex, 
language, or religion.’’ 59 Stat. 1031, 1046. 


Wee 


Effect of nationalization decree of recognized Soviet Estonian Gov- 
ernment 

LAANE AND BALTSER v. ESTONIAN STATE Carco & Passencer SS. Line. 
[1949] 2D. L. R. 641. 

Canada, Supreme Court, Feb. 28, 1949. Rinfret, C. J. C. 


oe 


This is an appeal taken by Laane and Baltser from the earlier judgment 
entered against them in Estonian State Cargo and Passenger Line v. S.S. 
“Elise’’ and Messrs. Laane and Baltser, [1948] 4 D. L. R. 247, this Jour- 
NAL, Vol. 43 (1949), p. 816. The court reversed the earlier judgment, 
holding the Estonian confiscation decrees insufficient to confer upon the 
state shipping company title to the proceeds from the sale of the Elise in 
the hands of the court, relying especially upon the decision of the King’s 
Bench in A/S Tallinna Laevauhisus v. Tallinna Shipping Co., 79 Li. L. 


co 
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Rep. 245 (1946), affirmed in the Court of Appeal, 80 Ll. L. Rep. 99, this 
JOURNAL, Vol. 42 (1948), p. 947. The Chief Justice said: 


The decrees relied on by it [the respondent] were declared illegal 
and unconstitutional by the English Court of Appeal in the Tallinna 
ease. It may be doubted whether their language was sufficient to vest 
the ‘‘Elise’’ in the respondent. In the Tallinna case it was held that 
they lacked the necessary wording to make them effective in that re- 
spect; and, further, that they were incomplete in the sense that the 
last stage to give them force of law [the drawing up of a nationaliza- 
tion deed and transfer balance sheet] had not been proceeded with. 
At the material time the ‘‘Elise’’ was in the Port of Saint John, 
Canada, a foreign country. She was then in possession of the appel- 
lants and the respondent never got possession of the ship, nor any con- 
trol of her, before the ship was sold by the Marshal. The proceedings 
herein were instituted after the sale and were not directed against the 
ship herself, but against the proceeds of the sale, then deposited in a 
Canadian Admiralty Court. 

Moreover, the decrees are of an evident confiscatory nature [they 
had provided for compensation at 25% of the valuation] and, even if 
they purport to have extra-territorial effect, they cannot be recognized 
by a foreign country, under the well-established principles of inter- 
national law. Quite independent of their illegality and unconstitu- 
tionality, they are not of such a character that they could be recog- 
nized in a British Court of Law. 


Although the court was unanimous in its decision, four separate opinions 
were written to sustain it. Kerwin, J., whose opinion was concurred in 


by Estey, J., emphasized the confiscatory and ‘‘penal’’ nature of the de- 
crees, and mentioned the location of the ship outside the territory of 
Estonia at the time the decrees were promulgated. Similar was the opinion 
of Kellock, J. Rand, J., considered the decrees to partake of the nature of 
‘‘revenue’’ as well as of ‘‘penal’’ laws, and therefore to be doubly un- 
enforceable; most important to him was the violation of the publie policy 
of Canada which would be involved in giving effect to the decrees: 


The acquisition of property here is not to be dissociated from the 
larger political policy of which it is in reality an incident. The mat- 
ters before us evidence the fundamental change effected in the consti- 
tution of the Estonian state, of which that acquisition is only one, 
though an important, particular. What has been set up is a social or- 
ganization in which the dominant position of the individual, as recog- 
nized in our polity, has been repudiated and in which the institu- 
tion of private property, so far as that has to do with producing goods 
and services, has been abolished; and those functions, together with 
the existing means, taken over by the state. 

What is asked of the foreign territorial law is, therefore, to aid in 
the execution of a fundamental political law of Estonia which serves 
no interest of the foreign state... . If the transfer of property by 
such a law of Estonia has been satisfied by the condition of territorial 
jurisdiction, the title will be recognized and enforced, as in England 
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the similar Decrees of Russia: Luther v. Sagor & Co., [1921] 3 K. B. 
532. But where that legislative basis is absent there is no warrant in 
international accommodation to call upon another state to exercise its 
sovereign power to supply the jurisdictional deficiency in completing 
such a political program. . . 


Jurisdiction—contiguous waters outside territorial waters—smuggling 
ATTORNEY-GENERAL v. Hunter. [1949] 1 All Eng. L. R. 1006. 
England, High Court, King’s Bench Div., March 24, 1949. Morris, J. 


The court held forfeited the motor vessel Taku, which had engaged in a 
project for smuggling liquor into Great Britain, although transshipping 
its cargo beyond territorial waters to other craft which landed it. After 
such transshipment, the Taku developed engine trouble and put into Ports- 
mouth for repairs, where it was seized. The vessel was apparently of 
British registry, although this is not clear from the record, but was owned 
by an American. Applicable sections of the Customs Consolidation Act of 
1876 include See. 179, which reads in part: 


If any ship or boat shall be found or discovered to have been within 
any port, bay, harbour, river, or creek of the United Kingdom or the 
Channel Islands, or within three leagues of the coast thereof if belong- 
ing wholly or in part to British subjects, . . . or within one league if 
not British, having ... or having had on board . . . or conveying or 
having conveyed in any manner any spirits... which... are 
prohibited to be imported into the United Kingdom . . . every such 
ship or boat . . . shall be forfeited... . 


The vessel was also subject to forfeiture under Sec. 170 and regulations 
issued under See. 169, which prohibit vessels under forty tons from going 
beyond twelve leagues seaward from the English coast save under special 
license. It was held that this last section applied to vessels owned by a 
person not a British subject, and that the Taku was liable to a forfeiture 
on this ground. 

Defendant claimed that if transshipment occurred more than one 
league from the British coast, Sec. 179 was inapplicable. The court said: 


It is said by counsel that . . . the words in the section ‘‘having had 
on board’’ are not referable to a case where a ship comes within ter- 
ritorial waters without prohibited goods on board but has had them 
outside the limit, but only refer to a case where a vessel comes within 
the one league with the prohibited goods and then is either found with 
the goods on board or within the distance of one league having had the 
prohibited goods on board within one league. Counsel also said that, 
in any event, when the Taku put into Portsmouth she did not come 
in as part of the voyage in the course of which the liquor had been 
transhipped, his ground for that contention being that the defendant 
said that the Taku had set course for Le Havre and had then changed 
course. In my judgment, that is not a valid contention. Even as- 
suming that the Taku did start for Le Havre, this was clearly the same 
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voyage. Then counsel said that when the Taku, outside the limit of 
the league from shore was transhipping the liquor, she was not deal- 
ing with prohibited goods. In my judgment, one must look at the 
whole of the facts and one must have in mind that this was a planned 
adventure and that it was one part of the plan that at a particular 
point these goods intended to be landed on the English coast without 
paying duty shall be transhipped. In my judgment, that contention 
of counsel is not a valid one. 


In reaching its conclusion, the court referred to Attorney-General v. 
Schiers, 2 Cr. M. & R. 286 (1835). 


Immunity—property of international agency—Tripartite Gold Com- 
mission 

DotuFus Miec Et Crm. S. A. v. BANK or Enauanp. [1949] 1 All 
Eng. L. R. 946. 

England, High Court, Chancery Div., April 6, 1949. Jenkins, J. 


The Bank of England was held immune to suit in its capacity as bailee of 
certain gold bars deposited with it by the Tripartite Gold Commission. 
The gold had been seized from plaintiff French company by the Germans 
and subsequently recovered by Allied occupation forces in Germany. The 
Commission, unaware at the time of the plaintiff’s ownership, had de- 
elared it ‘‘monetary gold’’ and had taken possession of it as authorized by 
the Paris Agreement on Reparation from Germany, etc., signed by eighteen 
Allied Powers on January 14, 1946. The Commission is composed of rep- 
resentatives of the United States, France, and Great Britain. That the 
Crown Proceedings Act of 1947 permits suit against the British Govern- 
ment was held of no aid to the plaintiff, for, since recovery against the 
Bank would be a good defense when it was requested to pay over the gold 
by the Commission, and since the Commission acted only for the states 
represented on it, to permit suit against the Bank in this instance would be 
equivalent to permitting suit against the United States and France in a 
British court. 


Sovereign immunity—agency of foreign government—‘‘Tass’”’ 
Kragina v. THE Tass Acency. [1949] 2 All Eng. L. R. 274. 
England, Court of Appeal, June 27, 1949. Cohen, L. J. 


This was an appeal from an order setting aside service on the British 
branch of Tass Agency, in a suit for damages for libel. The court affirmed 
the dismissal, on the grounds that Tass is an agency of the Soviet Govern- 
ment and entitled to sovereign immunity, despite the provisions of Soviet 
law that the agency should enjoy all the rights of a juridical person. 

All the justices lamented the lack of evidence presented, basing their 
decisions principally upon the certification of the Soviet Ambassador that: 
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The telegraph agency of the Union of Soviet Socialist Republics, 
commonly known as Tass, or the Tass Agency, constitutes a depart- 
ment of the Soviet State, i.e., the Union of Soviet Socialist Republics, 
exercising the rights of a legal entity. 


The translation of the Soviet statute establishing Tass, also in evidence, 
provides that: ‘‘The telegraphic agency of the U.S.S.R. and the telegraphic 
agencies of the Union Republics enjoy all the rights of a juridical person.’’ 
Unfortunately, however, no evidence was adduced as to the meaning to be 
imputed to the terms ‘‘legal entity’’ and ‘‘juridical person’’ in Soviet 
law. 

The primary opinion, that of Cohen, L. J., concludes: 


the evidence falls far short of that which would be necessary to estab- 
lish that Tass is a legal entity and that the Union of Soviet Socialist 
Republies, by procuring its incorporation, has deprived that particular 
department of the immunity which normally attaches to a department 
of a sovereign State in accordance with the principles of comity estab- 
lished by international law and recognized by this country. 


Even if Tass had the status of a separate juridical entity, he said: 


It does not seem to me necessary to follow that it would thereby have 
been deprived of its immunity. 


Discussing a number of American eases distinguishing the government cor- 
poration from the government itself in questions of immunity, he continued: 


The inference I should draw from these American eases is (and to this 
extent I do not think I should quarrel with it) that a sovereign govern- 
ment may so incorporate a particular department of State as to make 
it plain that it is to be an ordinary trading, commercial, or business 
activity and not to be part of the State so that it can claim immunity, 
but I think it would be wrong to infer from these authorities, and I 
should not, without further argument, be prepared to accept the view, 
that it necessarily followed that, because a department of State was 
granted incorporation, it was deprived thereby of the right to assert 
its sovereign immunity in foreign courts. I need not say anything 
more on that aspect of the question in view of the conclusion which I 
have reached on the main point, that the evidence does not satisfy me 
in this case that Tass was a separate legal entity. 


Tucker and Singleton, L. JJ., agreed. 
Nationality laws—France 


Hanav. 37 Rev. Critique de Droit Int. Privé (1948), p. A473. 
France, Cour de Cassation (Chambre Civile), Nov. 4, 1947. 


The court affirmed the denial of a request for the resumption of French 
nationality under the provisions of the Treaty of Versailles. The action 
had been based upon descent from one Judith Israél born in Moselle in 
1820 and become ‘‘soi-disant’’? German through the effect of the Treaty of 
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Frankfort of May 10, 1871. It was apparently considered that they could 
so claim, however, had Judith not lost her French nationality by marrying 
Moise Hanau in 1844. Whether Moise was a French national depended 
upon whether his father, Marx, had lost his nationality by being domiciled 
in Beaumarais when that region was ceded to Prussia by the Treaty of 
Paris of November 20, 1815. Regarding this last point, the claim was made 
that although the Treaty of Paris of 1815 reserved to the inhabitants of 
the ceded territory only the right to emigrate, the law of October 14, 1814, 
interpreting the first Treaty of Paris (1814), which took away French 
nationality only from those who had been born in the territory and had ac- 
quired their French nationality solely by the juncture of that territory to 
France after 1791, should be applied to Marx, so as to preserve his French 
nationality, and thus that of his descendants. 
The court held, however, that: 


in the absence in the Treaty of 1815 of any provision relative to the 
nationality of the inhabitants of the ceded territory, and according to 
the terms of Articles 13 and 14 of the... 1945... Nationality 
Code, which are applicable to prior diplomatie acts bearing on the 
cession of territory, persons such as Marx Hanau, domiciled in these 
regions, have lost French nationality, unless they effectively estab- 
lished their domiciles outside them, which condition he did not fulfill. 


Treaties—effect as domestic law—in France 
LAMBERT c. JOURDAN. 37 Rev. Critique de Droit Int. Privé (1948), 


p. 493.* 
France, Cour d’ Appel de Paris, Jan. 30, 1948. 


THE Court: 


Deciding an appeal instituted by Mr. and Mrs. Lambert from an order 
rendered between them and Mr. Jourdan, February 21, 1945, by the Presi- 
dent of the Civil Tribunal of the Seine, such order rejecting the claim of 
Mrs. Lambert, née Goldsmith, for repossession filed in application of the 
ordinance of November 14, 1944; 

Considering that to justify this decision . . . there is occasion, in con- 
sequence, for invalidating the decision attacked and affirming the request 
for repossession which is before the Court; 

Considering, with respect to subsidiary conclusions, that the ordinance 
of November 14, 1944, is applicable without distinction of nationality to 
tenants fulfilling the conditions required by its text, with the exception, as 
is made clear by the cases, of nationals of enemy countries; 

Considering that, as the law of May 7, 1946, has limited, with regard to 
certain foreign nationals, the effects of the ordinance of November 14, 1944, 
it is proper to determine whether, apart from foreign nationals who fougkt 


* Full report translated. 
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on the side of France, all foreigners who have been affected by an order 
of eviction can invoke the law of May 7, 1946; 

Considering, in the first place, that the law of May 28, 1943, relative to 
the application to foreigners of the laws concerning urban and rural leases, 
clearly indicates in its first article, that notwithstanding any restrictive 
provisions, laws affirming or making exception to the ordinary law rela- 
tive to the leases in question reserve necessarily the case of foreign nationals 
of countries which offer to Frenchmen the advantages of a legislation simi- 
lar to that applicable to foreign nationals exempted by international con- 
vention from the requirement of reciprocity, and such laws of ours are, 
consequently, applicable to foreigners ; 

Considering that Article 2 of that text adds that diplomatic conventions 
which result, directly or indirectly, in the assimilation of the foreigner to 
the national in the domain of civil rights, or at least in that part governed 
by the law the application of which is claimed, dispense with the legisla- 
tive reciprocity provided for by Article 1; 

Considering that if it is believed it should be admitted that the provi- 
sions of a general nature of the law of May 28, 1943, domestic legislation 
limiting the competence of the French judge, ought to give way to the more 
precise provisions of a later text such as the law of May 7, 1946, it should 
not be forgotten that, after that latter date, the Constitution of the Repub- 
lic of France was promulgated on October 27, 1946, and that a constitu- 
tional law prevails over ordinary laws; 

Therefore, considering that by the terms of Article 26 of that Constitu- 
tion, diplomatic treaties regularly ratified and published have the force 
of law, even where they may be contrary to French domestic law, without 
there being necessary to ensure their application any other legislative pro- 
visions than those necessary to assure the ratification of the treaties; that 
Article 28 of the same Constitution adds that diplomatic treaties, regularly 
ratified and published, having an authority superior to that of domestic 
law, their provisions cannot be changed, modified, or suspended except by 
a regular denunciation, notified through diplomatic channels, it being nec-_ 
essary, further, for certain treaties that the denunciation be authorized by 
the National Assembly ; 

Considering that these provisions undoubtedly contemplate not only 
treaties which may be made after the promulgation of the Constitution, 
but also those already in force and not denounced, and of which the denun- 
ciation, in addition, can take place only in conformity with the Constitu- 
tion ; that further, prior to the Constitution of October 27, 1946, and as was 
noted in a report of April 14, 1933, made to the President of the Republic, 
with respect to the law of April 1, 1926, relative to non-commercial leases, 
which had excluded from its provisions foreigners not having fought in the 
French army, it could not suffice to avoid the execution of international ob- 
ligations to declare that such-and-such a legal or regulatory provision is ex- 
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ceptional and outside the ordinary law, that it could not be foreseen at the 
time when the obligations were contracted, and that for these reasons it was 
reserved exclusively to nationals; that in the contrary case, there could no 
longer be, added the report, any security in engagements of the Powers, 
treaties then depending on the unilateral good will of each of the con- 
tracting parties and thus no longer offering any guaranty ; 

[Considering] that it is proper to recall that after this report a decree 
of April 16, 1933, passed in consequence of Article 8 of the Convention of 
July 16, 1875, approved an accord between France and Spain, an agree- 
ment which had only an interpretative character, as well as one concluded 
under the same conditions with the United States, with reference to the 
same law, and approved by a decree of May 9, 1933; 

Considering that the special authority which is attached to interna- 
tional treaties is found so much more strongly affirmed now that the new 
Constitution has proclaimed it formally, that it is not necessary, conse- 
quently, upon the basis of retroactivity, to ask whether insofar as the 
Constitution could limit the powers of the legislator, it could do so only 
with respect to subsequent legislators; and also that, with respect to con- 
tradictions which may exist between two ordinary laws equally in force, 
such as those of May 28, 1943, and of May 7, 1946, it is sufficient, in order 
to resolve the difficulties of interpretation which result from this, to refer 
to the principles established by the Constitution; that it is, consequently, 
important only to determine in each instance where the ordinance of 
November 14, 1944, ought to be applied, whether the rights that a foreign 
national not belonging to an enemy country can have, arise from treaties 
binding his country and France, treaties that an ordinary law can neither 
modify nor denounce, or from a domestic French law which reinforces 
the framework of the treaty; 

Considering, from this point of view, that Article 7 of the Convention 
concluded February 23, 1853, between France and the United States, 
clearly states that the French Government accords to citizens of the 
United States the right to enjoy in France, in matters of property, mov- 
able or immovable, and of succession, treatment identical with that which 
is enjoyed in France, in like matters, by French citizens; that the right of 
a tenant to his lease is already included in the provisions of Article 7; 
that, in addition, the application of the law of May 28, 1943, concerning 
urban leases, although earlier than that of May 7, 1946, should not be 
dispensed with after the promulgation of the Constitution, and, conse- 
quently, that it is still a question of a foreign national fulfilling the con- 
ditions necessary to take advantage of it; that, in particular, an Ameri- 
ean citizen can be regarded as assimilated to a Frenchman in the domain 
of French civil rights; 

Considering, consequently, that Mr. Jourdan is not in a position to claim 
the benefit of the law of May 7, 1946; 
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For these reasons, . 

Invalidates the order given and by a new decision orders the restoration 
to the woman Goldsmith of the apartment of which she is the tenant, 38 
Avenue Hoche, and 

Orders the eviction of Jourdan from that apartment, as well as any 
occupant under him. 


Nationality—status of German Jewish refugees 

FRETEL c. WERTHEIMER. 38 Rev. Critique de Droit Int. Privé (1949), 
p. 65. 

France, Cour de Cassation, March 13, 1948. 


For purposes of the application of French law to German Jewish 
refugees, under the provisions of the Declaration of London of January 
5, 1943, one Wertheimer was held an ‘‘enemy national’’ and thus not 
within the class protected by the Declaration, although he had been an 
Austrian national before the Anschluss. 

| Note: Also dealing with the status in France of German Jewish refugees, 
see Chipart c. Stern, 38 Revue Critique 66 (Cour de Cassation, July 30, 
1948) ; Lennhof ec. Brach, ibid., p. 67 (Cour d’Appel de Colmar, July 21, 
1948) ; and Epoux Buisson ce. Vve. Moses et al., ibid. p. 70 (Cour d’Appel 
de Paris, July 23, 1948).] 


Treaties—interpretation—subsequent exchange of notes 

BECKER c. PREFET DE LA MoseLLE. 38 Rev. Critique de Droit Int. 
Privé (1949), p. 55. 

France, Tribunal de Sarreguemines, June 22, 1948. 

Becker sought French nationality on the basis of the Treaty of Ver- 
sailles, which provided that such nationality would be granted to those 
who had lost their nationality through the application of the Franco-Ger- 
man Treaty of May 10, 1871, and to their descendants; he met this quali- 
fication through his maternal line. It was objected, however, that the 
provisions referred to specifically excluded those ‘‘having among their 
ancestors in the paternal line a German who immigrated to Alsace-Lor- 
raine after July 15, 1870.’’ He pointed out that his father had not im- 
migrated to Alsace-Lorraine, but had remained in Germany, and that a 
long line of cases had held that such treaty provisions as this exception 
must be narrowly construed, and especially that the Court of Cassation, 
on November 9, 1925, had specifically denied that this provision would, a 
fortiori, apply to people in his circumstances. 

The court, however, rejected his argument, saying that since that de- 
cision, the interpretation of the provision referred to had been 

fixed expressly and without equivocation by notes exchanged, March 


6, 1939, between the Minister for Foreign Affairs and the German 
Ambassador in Paris, to the effect that: 
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‘‘The exception contemplated by that provision and which excludes 
from reinstatement the legitimate or natural descendants of persons 
mentioned in Par. 1 when they have among their ancestors in the 
paternal line a German who immigrated to Alsace-Lorraine after 
July 15, 1870, extends a fortiori to those who have among their an- 
cestors a German who did not immigrate to Alsace-Lorraine.”’ 

Thus, even in the absence of any ratification by the Chambers giving 
the above accord the force of law, the intention of the high contract- 
ing parties . . . is found henceforth clearly established. 


Treaties—interpretation—rights under French law on rural leases 

Braun c. THUREAU; Pornsot c. Kurica; Marco c. Fasresse. 38 Rey. 
Critique de Droit Int. Privé (1949), pp. 306-311. 

France, Cour de Cassation, July 28 and Nov. 25, 1948. 


The question in three cases before the Court of Cassation was the right 
of nationals of various states to take advantage of the provisions of the 
ordinance of October 17, 1945, relating to rural leases, which right was 
restricted to French nationals by the terms of Article 61 of the ordinance. 
In Poinsot ec. Kurica, loc. cit., p. 308, the court held a Polish national 
possessed of such a right under the Franco-Polish Treaty of May 22, 1937, 
which granted the Poles ‘‘most-favored-nation treatment in matters con- 
cerning the right to possess, acquire, occupy, or rent all property movable 
or immovable,’’ because of the provisions of the additional articles of April 
9, 1910, to the Franeo-Danish Treaty of Feb. 9, 1842, giving Danes the 


rights of French nationals (‘‘assimilant les Danois aux Francais’’ is the 
language used by the court). 

In Braun ec. Thureau, loc. cit., p. 307, decided four months earlier, the 
court had held a Swiss national entitled to invoke the provisions of the 
ordinance under the Franco-Swiss Commercial Treaty of Feb. 23, 1882, 
which provided in Art. 6 that: 


Any advantage which one of the contracting parties should have con- 
ceded or should hereafter concede in any manner whatever to another 
power in matters concerning the establishment of citizens and the 
earrying on of industry by them, shall be applicable in the same 
manner and at the same time to the other party, without it being 
necessary to conclude a special agreement to that effect. 


The court in this earlier case did not specifically state upon what con- 
cession to another power the right of the Swiss citizen was based. 

In Marco ¢. Fabresse, loc. cit., p. 308, decided the same day as the Poinsot 
ease, the right was refused; the treaty in that case, the Franco-Spanish 
Consular Convention of January 7, 1862, provided for certain enumerated 
rights, including those ‘‘to acquire and possess all types of property 
movable and immovable . . . , to rent houses, warehouses, and shops which 
may be necessary to them.’’ This text, said the court, does not contem- 
plate the extension of rights to rural leases, but by its enumeration of 
certain rights excludes those not so enumerated. 
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Military occupation—payments and bank deposits in occupation 
currency 

ViIcENTE Hiapo.* 

Republic of the Philippines, Supreme Court, April 30, 1949. Feria, J. 


Plaintiff, a depositor in defendant bank prior to and during the Japa- 
nese occupation of the Philippines, claimed he was entitled to his entire 
eredit balance in said bank, and sought declaratory relief to test the con- 
stitutionality of Executive Order No. 49, which provided: first, that all 
deposits made with banking institutions during enemy occupation were 
null and void; and second, that all withdrawals during enemy occupation 
from balances standing as of the last date prior to enemy occupation were 
valid and banking institutions were to be liable only for the lowest mini- 
mum balance remaining out of such balance to the depositor on the last 
date prior to the occupation. 

In reversing a decision of the lower court holding unconstitutional that 
part of the Executive Order which reduced plaintiff’s credit to the lowest 
minimum balance, the court said: 


.. . the provisions of Executive Order No. 49, do not deprive the 
plaintiff of his property without due process of law or impair the 
obligation of contract entered into between him and defendant bank; 
because they are but the logical corralary and application to bank 
deposits in Japanese war notes of Executive Order No. 25 in so far 
as it declares that said notes are not legal tender in territories of the 
Philippines liberated from Japanese occupation... . 


The court, citing Haw Pia v. China Banking Corporation, G. R. No. 
L-554, this JourNAL, Vol. 43 (1949), p. 821, and Luis Araneta v. Philippine 
Trust Co., G. R. No. L-2734, added: 


. @ payment made by a debtor during the enemy occupation of a 
prewar debt or obligation with Japanese war notes and accepted by 
the creditor, is valid and extinguishes the former’s obligation. But 
a deposit subsequently made by a depositor in a bank can not be con- 
sidered as a payment of a debt due from the depositor to the bank, 
but an additional credit opened by said deposit in favor of the de- 
positor and against the bank, and the liability of the latter for the 
payment of said credit upon demand after liberation has to be de- 
termined in accordance with the domestic law or rule of international 
law applicable to the case; . . . the Japanese military occupant had 
the right to issue war notes as currency and order that they may be 
used in making payment of all kinds, due to military necessity. But 
such an order, being of political character, fell through as of course 
upon the cessation of the Japanese Military occupation; because it is 
a well-established rule in international law that ‘‘the law made by the 
occupant within his admitted power, whether morally justifiable or 
not, will bind any member of the occupied population as against any 
other member of it, and will bind as between them all and their 
national government, so far as it produces an effect during the occu- 


*Ms. opinion supplied by Dr. Martin Domke. 
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pation. When the occupation comes to an end and the authority of 
the national government is restored, either by the progress of opera- 
tions during the war or by the conclusion of a peace, no redress can 
be had for what has been actually carried out but nothing further can 
follow from the occupant’s legislation.’? (Westlake, International 


Law, seventh edition, p. 518... .) 


The court then decided that since under the laws of that jurisdiction a 
bank deposit was a commercial deposit, it would be absurd to say that 
deposits made in Japanese war notes were to be regarded as identical in 
kind and value with Philippine currency, particularly in view of the fact 
that after liberation such notes had no real value. The court said that 


such deposits 


. should not be understood to be a general deposit without specifi- 
eation of currency, that is, a deposit of lawful money of the legitimate 
government, and it will have the same effect as if it were made with 
money that was legal tender or currency of a foreign country having 
no monetary treaty or agreement with the legitimate government; 
and therefore if such currency becomes valueless, the depositor shall 
have to suffer the loss, because the currency so deposited is exactly 
of the same condition and validity as that kept in the pockets or safe 
of the depositor. 

Therefore, while it does not expressly appear that plaintiff’s deposit 
in Japanese war notes were made with a specification of the currency 
deposited, the minimum requirements of justice demand that said 
deposits should be considered as made with an implied specification 
of currency... . 
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BOOK REVIEWS AND NOTES 


Sovetskoe Gosudarstvo 1 Mezdunarodnoe Pravo 1917-1947 (OPYT Isto- 
riko-Pravovogo Issledovaniya) [The Soviet State and International 
Law 1917-1947 (An Attempt at Historical-Legai Research)]. By F. I. 
Kozhevnikov. Moscow: 1948. pp. 376. 15 rubles. 


Professor Kozhevnikov dates his introduction ‘‘1 May 1948”’ and thus 
indicates that his newest book antedates the sharp criticism leveled at his 
1947 book by his colleague, Professor Korovin.t Nevertheless the volume 
reflects the general spirit which had been in the air ever since Andrei 
Zhdanov’s well-known criticism of the philosophers. Kozhevnikov writes 
with marked patriotism for the U.S.S.R. and socialism, even to the point 
of expressing the U.S.S.R.’s preference for the Russian language for its 
treaties, as a language which Lomonosov long ago hailed ‘‘as not alone 
the equal of other languages but even surpassing many of them.’’ 

Those institutions of international law which ean facilitate the execu- 
tion of Soviet policy are recognized and applied in the U.S.S.R., writes 
Kozhevnikov, while those that conflict with the policies in any degree are 
rejected. The U.S.S.R.’s general policy is stated to be the preservation of 
peace so as to permit the building of Communism domestically. Stalin’s 
speech of 1939 is quoted to the effect that Communism is deemed to be 
possible of achievement in one country even if the rest of the world does 
not move forward at the same speed. Soviet relations with the new 
‘‘People’s Democracies’’ are found to be creating a new socialist inter- 
national law. 

The book’s arrangement differs from the 1947 volume, and the text is 
largely rewritten, except for the retention of certain definitions. The 
chapter headings reflect current Soviet interests: Subjects of International 
law, the Principle of Sovereign Equality, the Doctrine of Non-Interven- 
tion, Population, Territory, International Obligations, Legal Forms of the 
Organization of Foreign Relations, Inter-State Organizations, Peaceful 
Means of Settling Disputes, Humanization of the Laws and Customs of 
War and the Struggle Against Aggression. 

Much material is included from the work of the United Nations and 
the drafting of the peace treaties. Extensive footnotes improve the book 
over earlier efforts. Some problems such as ‘‘secret treaties’? may seem 
to be insufficiently discussed. Kozhevnikov declares that he must empha- 
size that the conclusion of secret treaties under certain conditions does 
not conflict with the basie principles of Soviet foreign policy. Secret 


1 See this JouRNAL, Vol. 43 (1949), p. 387. 
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treaties do not mean secret diplomacy, he explains, for that is participa- 
tion in international combinations behind the back of the people and 
counter to its interests. Secret diplomacy does not arise from secret 
treaties, particularly when there is a presumption that they will be pub- 
lished, once the reason for secrecy has passed. Article 102 of the Charter 
of the United Nations is subsequently set forth with reference to the rules 
adopted to implement it. One might wish for explanation of the relation 
between Article 102 and secret treaties, instead of leaving the reader to 
draw his own conclusion, as for example, that there might be no need to 
call upon an agency of the United Nations for aid in enforcement. 

Kozhevnikov criticizes Professor Korovin for stating years ago that the 
U.S.S.R. was opposed to arbitration. He finds the record proves the con- 
trary, although it indicates Soviet preference for prior diplomatic nego- 
tiations and arbitration without a neutral super-arbiter. He finds the 
International Court of Justice accorded full respect, but that the U.S.S.R. 
resists any effort to extend the court’s jurisdiction, as when a proposal was 
made that it be empowered to interpret the peace treaties. 

Contemporary developments in international law are considered, espe- 
cially the Nuremberg principles. Kozhevnikov hails particularly the 
establishment of crimes against humanity and personal responsibility for 
aggressive war. He finds that in spite of shortcomings pointed out by the 
Soviet judge, the Nuremberg Judgment is ‘‘the first example of real 
accomplishment of international justice over war criminals.”’ 


JoHN N. Hazarp 


Estudios de Politica Internacional y Derecho de Gentes. By Camilo 
Barcia Trelles. Madrid: Instituto Francisco de Vitoria, 1948. pp. 585. 


The large volume under review is a collection of articles by the author, 
previously published in different reviews between 1943 and 1948. Whereas 
the Italian School of International Law strictly distinguishes between in- 
ternational law and international politics, Barcia Trelles here, as always, 
considers problems of international law in the light of international poli- 
tics. The very title of the book is significant; and, indeed, as the author 
himself states, the studies dedicated to the analysis of problems of inter- 
national polities predominate. 

As to their subjects, the articles deal with three great problems which 
have fascinated the author during his whole career. First, the prepon- 
derant role of the high seas in world politics, an idea at least as old as 
Thucydides; second, the foreign policy of the United States and problems 
of Hispanic America, problems with which the author is also well ac- 
quainted by his frequent visits to this continent. Studying the Latin 
American ‘‘ doctrine of non-intervention,’’ he speaks as a Spaniard, as a son 
of the mother country and reminds Latin Americans that independence can- 
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not create an historical vacuum, that their history has been for three hun- 
dred years a part of the history of Spain, and that what is prominent 
in Hispanic-American genius must be and can only be found in the history 
of Spain. The author studies in great detail the experience of Canada, 
and the origin and development of American isolationism. 

Third, there is the problem of international organization. Many studies 
deal with the United Nations Charter and the attitude of the United States 
toward the United Nations. No one will be astonished to learn that the 
Spanish author is deeply antagonistic to Soviet ‘‘cosmocracy’’; he blames 
what he calls President Roosevelt’s ‘‘appeasement’”’ of Stalin and highly 
praises the doctrine of containing Communism of President Truman, who 
is to the author ‘‘a cosmocrat in the highest sense of the word.’’ Natu- 
rally, the weaknesses of the United Nations, of the veto, are strongly em- 
phasized; the exclusion of the present Spain from the United Nations is 
commented upon at length. Comparisons with the Covenant of the League 
of Nations are frequent. 

While international politics prevail in Barcia Trelles’ approach, let no 
one suppose that he belongs to the now so fashionable ‘‘realistic’’ school 
of power politics. Quite to the contrary; he studies international politics 
not apart from ethical and moral considerations; he is ‘‘looking for the 
subterranean lines which permit one to value present events as the symbol 
of the regression of the post-war world.’? He acknowledges the present 
world crisis and the decline of Europe, but prophesies that salvation, if 
there is to be a salvation, must come from this old Christian Europe, which, 
however mistreated and impoverished, still has enough spiritual richness 
to show the world the way which leads to the light. He opposes Mac- 
chiavelli and power polities; contrary to most writers, he condemns the 
Peace of Westphalia as the beginning of the road which has led us to 
where we are. To Macchiavelli, power politics, Westphalian Peace and 
to the development stemming from it, to all these politics of ‘‘mere cir- 
cumstantialism,’’ he opposes—always a Spaniard—the doctrines of the 
‘glorious Dominican, Fray Francisco de Vitoria.’’ 

Joser L. Kunz 


Allgemeine Lehren des Staatsangehdrigkeitsrechts. By A. N. Makarov. 
Stuttgart: W. Kohlhammer, 1947. pp. 397. Index. RM. 21.00. 


After teaching public and international law in Tzarist and Soviet 
Russia for more than a decade, Alexander Nicolayevich Makarov left his 
native country in 1925. For the next twenty years, until the collapse of 
the Hitler régime, he served as a Referent on the staff of the famous Kaiser 
Wilhelm Institute for Foreign and International Law, and became widely 
known as an expert in nationality law. 

In the book under discussion Makarov deals with those general legal 
problems of nationality that, he believes, lie at the core of any concrete 
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norms pertaining to the acquisition and the loss of nationality. Limiting 
his treatise to natural persons, the author takes up in turn the concept of 
nationality, the sources of nationality law, the legal nature of nationality, 
the legal order relevant for determining nationality, the application of 
nationality law, the accumulation of nationalities (and its counterpart, 
statelessness), and the proof of nationality. 

Makarov advocates a nationality concept that combines both the legal 
relationship and status concepts. Moreover, he holds that individual 
rights and duties play no part in determining nationality; rather that it 
is to nationality that the legal order attaches such rights and duties at its 
discretion. The sources from which the rules pertaining to nationality 
are derived are national and international law. Within the broad limita- 
tions of international law each state is competent to lay down its own rules 
of nationality. These limitations are, on the one hand, that no state may 
interfere with the nationality regulations of any other state, and, on the 
other, that no state may force its nationality on persons that are in no 
way connected with its legal order, nor may it deny altogether its national- 
ity to the inhabitants of a territory ceded to it. As to their legal nature 
the rules of nationality belong to the field of public, rather than private, 
law, even when they are included in civil codes. With two exceptions 
the question whether or not a person possesses a certain nationality must 
be decided according to the legal order of the state whose nationality is 
at issue. The exceptions arise when, by applying that legal order, the 
state would have to violate its ordre public or have to sanction any ac- 
tion in fraudem legis. Also all preliminary questions relevant to na- 
tionality (such as filiation, legitimation, marriage, majority) are to be de- 
cided according to that legal order. With respect to nationality accumula- 
tion, two types of cases are distinguished. If one of the nationalities is 
that of the lex fori, it prevails. If, however, all nationalities are foreign, 
the ‘‘effective’’ nationality, that is, the one which according to the specific 
circumstances links the person most strongly with a state, is recognized. 
The proof of a specific nationality should be established according to the 
rules of the lex causae, unless that puts the courts or the administrative 
agencies which seek to ascertain the nationality in a less favorable position 
than the courts and administrative agencies of the foreign legal order in 
question, in which ease proof is established according to the rules of the 
lex fort. 

This survey touches only the author’s main conclusions, for which he 
draws on a wealth of materials (laws, treaties, judicial decisions, legal 
literature)—predominantly from continental Europe, however. His book 
is a systematic, scholarly treatise de lege lata (in good German tradition 
one half of the book consists of footnotes) with hardly any suggestions 


de lege ferenda. 
GEORGE V. WOLFE 
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La Prise d’Otages. By C. M. O. Van Nispen tot Sevenaer. The Hague: 
Martinus Nijhoff, 1949. pp. x, 159. Index. FI. Holl. 6. 


This book has been written with fervor and yet with objectivity. It 
continues the studies contained in the author’s earlier book (1946) which 
dealt with the German occupation of The Netherlands during World War 
II. The present monograph is restricted to the special subject of the tak- 
ing of hostages which has had comparatively little investigation compared 
with its widespread use during the last war. The author’s survey shows 
a shocking deterioration in the moral standards of warfare in this respect 
even compared with the Roman period. Hostages were originally taken 
only as a pledge for the carrying out of a treaty or a line of conduct. 
The hostages were usually persons having some relationship to the obliga- 
tion itself. The taking of innocent persons was first practiced on a large 
scale by the Germans in the Franco-Prussian War of 1870. The author 
believes this to be justifiable if done to prevent irresponsible attacks upon 
an invading or occupying army; but he vehemently denounces the taking 
and execution of members of the civil population ‘‘aprés coup’’ without 
proof of guilt. He quotes with approval the contention of a writer in 
this JouRNAL (Vol. 36, 1942, p. 272) that this completely lacks the character 
of preventive retaliation and constitutes a reign of terror. 

The author discusses the practices of armies in the field as described 
in official manuals, including the United States Rules of Land Warfare 
under the Basic Manual of 1940. He finds that the American manual is 
not sufficiently explicit in distinguishing between actual practice and 
legitimate acts. On the other hand, he defends the judgment of the 
American Military Court at Nuremberg against the criticism of Lord 
Vansittart and others who believe that those who lead an aggressive total 
war against the inhabitants of a country have no right to treat resisting 
noncombatants as outlaws. He suggests, however, that the Vansittart doc- 
trine may have become accepted since the organization of the United 
Nations (p. 123). 

ArtHur K. KuHN 


Politics Among Nations. By Hans J. Morgenthau. New York: Alfred A. 
Knopf, 1948. pp. xv, 489. Appendix. Bibliography. Index. $5.50. 


The author’s message would have had the wider audience it deserves 
had it been couched in a briefer and more popular form. To follow the 
cogent analyses of the factors bearing on his subject, their analogies in 
the national state, and their effect in the international field, is not exactly 
a popular pursuit. It is impossible in the scope of a brief review to give 
more than a superficial sketch of the solid contents of this interesting book. 

The first thesis of the author is that international polities, like all poli- 
tics, is a pursuit of power. Among states the purpose is to control or 
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influence the policies of another nation. It is to be distinguished from 
financial, economic, territorial, and military policies carried out for their 
own sake and on their own merits, although these policies, too, may be, 
and frequently are, used to advance political power. The sum of national 
power is not limited to military prowess, but includes geographic position, 
national resources, population growth, national character, mechanization, 
and economic stability. It is fatal, however, to believe that these factors 
are static in relation to other countries. They are liable to change with 
the advent of new discoveries, accessions, revolutions, catastrophes. It 
has been thought that power politics could be eliminated by various simple 
remedies such as the emancipation of colonies, the reduction of armaments, 
the removal of trade barriers, the destruction of capitalism, the spread of 
democracy, and even by international organization. But these have failed 
to accomplish the end in view. 

The second thesis is that power politics (national or international) re- 
sults in a contest over the status quo of the distribution of power. Among 
nations the contest is between the conservative states which desire to main- 
tain the status quo in their own interest and the imperialistic states which 
desire to overturn it in order to expand their power. The author endeavors 
to explain the difficulties of detecting and countering these policies, and 
the fatal result of not doing so in time, as shown in modern history. The 
Marxian, Liberal, and ‘‘ Devil’’ theories of imperialism as well as the types, 
goals and methods of applied imperialism are discussed. 

The third thesis is that power politics is limited by certain factors which 
operate to hold excesses in restraint in the national state as well as in the 
international field. The most important of these factors are: balance of 
power (today a two-bloe balance), morality and public opinion (propa- 
ganda), and law (international law). In this discourse numerous inter- 
esting subjects are analyzed and evaluated, such as the patterns of balance 
of power, the effect of armaments, alliances and the ‘‘holder of the bal- 
ance,’’ decadence of international morality, and total war. The author 
examines the present-day ascendancy of nationalism and the effort to 
impose a nation’s ethics on other nations (‘‘national universalism’’), and 
the fallacy in the emphasis given to world opinion. 

The international lawyer will be interested in the treatment of inter- 
national law as a retardent to international power, and the nature of its 
legislative, judicial, and enforcement functions. This includes such topics 
as codification, compulsory jurisdiction, lack of stare decisis, collective en- 
forcement by the United Nations, the divisibility of national sovereignty 
in respect of international organs and the control of atomic energy. 

The new elements in present-day politics are discussed in Part Seven— 
the new moral force (crusade for national ethics), the new balance of 
power and its elements, and total war through mechanization. 

The fourth thesis is that peace is attainable under present world con- 
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ditions only through accommodation by the diplomatic method. The re- 
maining third of the book is devoted to the elaboration of this thesis. 
Though the problem of peace is interwoven in the preceding chapters, it 
is here presented as a present-day problem of the first order. Beginning 
with a description of the peculiar conditions under which domestic peace 
flourishes, the author demonstrates that the same conditions do not exist 
in the international realm and for this and other reasons holds that it is 
futile to expect to obtain peace through the popular devices of disarma- 
ment, collective security, international police force, judicial settlement, 
peaceful change, or international government such as the United Nations. 
Furthermore, the possibilities of world peace under a world state are 
explored and held to be out of the question for the foreseeable future. 
The solutions by way of world conquest, or world federation on the models 
of Switzerland and the United States, are analyzed and shown to be 
fallacious. The fundamental lack among peoples of the world is the sense 
of a world community analogous to the community feeling which makes 
the national system work. The author thinks the cultural and functional 
agencies of the United Nations are not oriented to advance that feeling. 
It is a matter of long and slow growth to be encouraged through diplomacy 
and international association. 

The author finds the best hope for peace in the divided world of today 
to be the revival of diplomacy as the art of the judicious use of persuasion, 
negotiation, and pressure. This art he believes has fallen into low estate 
by the upstart methods of parliamentary diplomacy, viz., publicity, major- 
ity decision, and fragmentation (dealing with superficial issues while leav- 
ing the underlying cause untouched). These methods appear dramatic 
indeed on the world stage but really settle nothing. They are domestic 
methods applied to a supposed world community which does not exist. 

Finally, it is a common misconception that a strong international organi- 
zation, even a world state, would end the struggle for power. States would 
continue to use all the means available to advance their national interests 
even to the point of civil strife. Only the naive can believe that national 
rivalry would be fully replaced by altruistic codperation. 

Without agreeing with all that is said, this is the most incisive book of its 
kind that has come the way of this reviewer. 

L. H. Woo.sey 


How Foreign Policy is Made. By Kurt London. New York: Van Nos- 
trand, 1949. pp. x, 278. Index. $3.50. 


The author of this volume set out to approach ‘‘the great issues of world 
polities from below, not from above.’’ The opening part of the book 
briefly discusses the influence of geography, technology, and ideology, the 
role of domestic politics, public opinion, economic, and geo-political-military 
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factors; and the meaning, gathering, and processing of ‘‘intelligence’’ for 
the makers of foreign policy. In the next two parts, the formulation and 
execution, respectively, of foreign policy in the United States, Great Brit- 
ain, France, and Russia are sketched, with a few remarks on the organization 
of Ribbentrop’s office. To diplomacy the author concedes only a secondary 
role, although he describes various aspects of the diplomatic and consular 
service. On the subject of ‘‘Techniques of Implementation of Foreign 
Policy’’ he limits himself to discussing diplomatic communications and 
diplomatic sanctions, non-recognition, and what he considers the three 
forms of international propaganda: information services; cultural rela- 
tions; and psychological warfare. A short last section deals with the man- 
ner in which foreign offices handle United Nations matters, and interna- 
tional organizations in general. 

The book gives a good factual description of the structure and the me- 
chanics of agencies which formulate and implement the foreign policy of the 
United States. There are also some pertinent observations on the realities 
of foreign policy in general, as that foreign ministers face the ‘‘ever-re- 
maining problem of lack of time’’ (p. 167), or that ‘‘the last decisions 
affecting relations among nations are made among a handful of men who 
are not necessarily foreign affairs experts’’ (p. 168). 

The shortcomings of the book are twofold, and stem from the fact that, 
on the one hand, the author covers his topic only to a limited degree, thus 
presenting an incomplete and unrealistic picture and, on the other hand, 
he advances many personal opinions which would need qualification, clari- 
fication and, above all, evidence to prove them. 

For example, the techniques, problems, and advantages and disadvan- 
tages of international conferences are not discussed. It would have been 
helpful to analyze the working techniques of at least one such conference, 
for instance, the Disarmament Conference, or the combination of Foreign 
Ministers’ and Allied Conferences which led to the Peace Treaties with 
Italy, Hungary, Rumania, Bulgaria, and Finland in 1947. Since the 
makers of foreign policy face hardly any greater issue than the settlements 
with or concerning Germany and Japan, the machinery of the Council of 
Foreign Ministers should have been described. Also, thirdly, a careful 
analysis of the réle of military occupation in the conduct of foreign policy 
should have been provided. As the Secretary of the Army, Mr. Royall, 
stated in 1948, ‘‘the non-military part of the occupation job .. . is the 
principal job.’’ The Berlin crisis was certainly the supreme proof of this 
statement. Equally important, but also not discussed here, are techniques 
of conferences between heads of government, such as the Potsdam Confer- 
ence. Even if they are not the panacea which they are sometimes alleged 
to be, the refusal to hold such a conference alone is a major datum in inter- 
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national relations. Nor is there any reference to the machinery and influ- 
ence of non-government groups, such as the International Chamber of Com- 
merce, or the American Federation of Labor. The activities of, and 
attitudes toward, ‘‘governments-in-exile’’ and other dissident groups are 
not mentioned, although their aims, methods, and encouragement are of in- 
ereasing importance. 

The book could be compared to a cook-book which leaves out many prin- 
cipal dishes but says a lot about the guests. Pessimistic statements about 
the United Nations abound (‘‘The United Nations seems unable to develop 
into a mature world forum, where disputes can be resolved without resort 
to violence,’’ p. 12), as do extreme ‘‘cold war’’ formulations. For example, 
the outlook of three United Nations agencies is disposed of in three para- 
graphs (pp. 239-240) : ‘‘instead’’ of the International Trade Organization 
(ITO), the author recommends ‘‘agreements . . . between like-minded na- 
tions.’ On the International Labor Organization (ILO) it is stated that 
the peculiar features of the trade unions of the Soviet Union (which is 
not a member of the ILO) ‘‘or [ ?] the Soviet Satellite nations . . . obviously 

. are detrimental for the creation of a global, unified labor program.”’ 
This is an unusual definition of ILO aims, and the contention that the 
Eastern European employees’ delegates have hampered the ILO Confer- 
ences is unfounded. Concerning UNESCO, it is declared that ‘‘a gov- 
ernment . . . would commit national suicide by weakening the morale of 
citizens in the face of possible ideological or imperialistic aggression.’’ 
How can it be ‘‘national suicide’’ to back UNESCO since UNESCO is pre- 
cisely intended to eradicate aggression from the ‘‘minds of man’’? There 
are other surprising statements, such as the definition of international 
propaganda as ‘‘the attempt by a government to convince a foreign people 
—over the head of that people’s government—of the righteousness of its 
policy and to imply that failure of this policy will mean calamity ’’ (p. 
207). Various formulations are carelessly phrased, thus giving wrong in- 
formation. For example: ‘‘The United States Department of Labor se- 
lects the United States delegates to the International Labor Organization’’ 
(p. 78) ; the members of the U. N. Secretariat are said to be exempt ‘‘from 
taxes’’ (p. 252); the General Assembly is said to adopt ‘‘legislative’’ 
resolutions (p. 254); and the United States is called a ‘‘parliamentary 
democracy’’ like Britain (p. 115). Grave misconceptions about the very 
nature of international law are fostered by speaking, for example, about 
‘the extent a nation will subordinate its sovereign rights to international 
law’’ (p. 8). Since international law defines and circumscribes ‘‘sovereign 
rights,’’ no such dichotomy can exist—as the author appears to point out 
himself on page 232. 

JouHN H. E. Friep 
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International Government. By Clyde Eagleton. (Rev. ed.) New York: 
Ronald Press, 1948. pp. xx, 554. Index. $5.00. 


This book deals with two diametrically opposed subjects, international 
law and international organization. Thus far the second rubric has 
brought us no luck. It is as great a failure as history records. We must, 
among other things, learn the reason for that failure. 

In Part One the author posits a community of nations which exists in 
very elementary form. International law is also discussed in Parts Two 
and Three. It is on the whole a correct, but not very original, presentation 
of the subject. Part Two deals with membership in the community which 
does not yet exist. There is in this part no appreciation of the difference 
between international codrdination and a municipal system of subordina- 
tion. The United Nations, paradoxically enough, is working on a eode of 
international law which can only be valid for independent states. To turn 
international law into a municipal system many changes are necessary, 
but these changes are not noted. Strangely enough, the League of Nations 
posited a system which has never succeeded and, we believe, never will 
succeed so long as nationalism exists. Many states have not yet reached 
this state of advancement. Nationalism and the new system are incon- 
sistent, which some of our scholars have not noticed. If the United Nations 
were a success, it would soon be at war with the United States. Yet we 
notice that the Military Staff Committee has not yet organized a police 
force, let alone given such a force a function to perform. Nobody has yet 
seen an international force made up of national contingents to express the 
association’s will to peace. 

Part Three is devoted to a description of international administration, 
which is good so far as it goes. As already observed elsewhere, the League 
and the United Nations have performed useful functions in centralizing 
thought and observation and obtaining reports in these fields. It is not 
perceived why Part Four dealing with the League of Nations occupies so 
important a ground. The League does not now exist, as everyone knows. 
Gentlemen who share the author’s views have done their best to subscribe 
to a League of Nations, and were not as observant of the interests of their 
own country as they might have been. The United Nations, which may be 
called the new League, repeats the incongruity of using combined force 
against the so-called aggressor, which, of course, every state that defies the 
League will be. Whether the United Nations has disposed of the issue of 
war, each investigator can examine for himself. The author is not satisfied 
with the United Nations’ function, and therefore jumps to international 
government as the only way out of the morass. He does not explain why the 
international government can be more successful than the United Nations, 
although, to be sure, one cannot deal with the United Nations or inter- 
national government without knowing the specific details of the new order, 
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which the author does not disclose. With no intention to be unkind to the 
author, this specification seems absolutely necessary as a condition prece- 
dent to judging whether the international government is any more practical 
than the existing devices. John Bassett Moore, our greatest authority in 
this field of learning, looked with more than scepticism upon the ideas 
which vaguely infiltrate into such a concept as international government. 


EDWIN BorRCHARD 


L’O.N.U. et La Paix: Le Conseil de Sécurité et le Réglement Pacifique des 
Différends. By <A. Salomon. Paris: Les Editions Internationales, 
1948. pp. x, 204. Annexes. Index. Fr. 500. 


It is the subtitle rather than the title of this book which indicates its 
content. While there are some fifty pages of background development, the 
book is concentrated upon Chapter VI of the Charter. Mr. Salomon has 
devoted his effort to an analytical study of the text of Chapter VI, with 
some reference to the practice of the Council. He works with precise 
and somewhat rigid logic. As a result, though a great many interesting 
points are raised, a clear picture of the actual operation of the Security 
Council is not given. Perhaps a clear picture of this action is too much 
to hope for. 

In the introduction and the first two chapters he traces the evolution 
of the Charter—which he regards as a poor job of drafting—from the 
Atlantic Charter to date. He argues that travaux préparatoires may be 
legitimately used to understand the Charter, and he leans heavily upon 
them. In Chapters III and IV he discusses the action of the Security 
Council, in Chapter V the voting procedure, and in Chapter VI the rules 
of procedure. 

He is naturally much interested in the meaning of the word ‘‘dispute’’ 
and in the differences between a dispute and a situation. He agrees with 
Gromyko that the Council must, under Article 34, decide that a dispute 
of the proper type exists before it can make recommendations, and he 
insists that the rule of Article 27, paragraph 3, does not apply to this 
decision. He discusses the action of the Security Council under Chapter 
VI under three headings: (1) legal disputes, with regard to which the Secu- 
rity Council, in the Corfu Channel case, misconceived its function and 
wasted three months in sterile discussion before referring the question to 
the Court ; (2) the difference between a dispute and a situation, in the latter 
of which he thinks that a party (Can there be a party to a situation?) can 
vote; (3) the effect of Council decisions which have no obligatory force. 

He considers in Chapter IV the methods by which Council action is 
initiated—by its own spontaneous intervention, by a party, by a third 
party, or by the Secretary General. In practice, he says, all matters have 
been brought to the Security Council by Member States; it may be observed 
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that this is no longer true. He finds (as have others) the word ‘‘action’’ 
in Article 11, paragraph 2, difficult to explain. Under Rules of Procedure 
he discusses the question whether the mere statements by a party forces the 
Security Council to discuss the issue, and concludes that if this were true, 
the Council would not be the master of its own agenda. 

In general, the work is a good theoretical discussion, raising many points 
worthy of study, but not taking into sufficient account the developing prac- 


tice of the Security Council. 
CLYDE EAGLETON 


La Sécurité des Etats et la Sécurité du Monde. By Charles Chaumont. 
Paris: Librairie Générale de Droit et de Jurisprudence, 1948. pp. 156. 


This little book (90 pages of text), dealing with the eternal problem of 
security as it presents itself in the particular context of the Charter, is a 
valuable addition to the legal and political literature on the United Nations. 
It is not at all outdated by the stormy developments of the last two years. 

It would be unjust to the author, who is professor of public law at the 
University of Nancy and who participated as legal adviser of the French 
Government in the sessions of the United Nations beginning with San 
Francisco, to describe this book as another plea for world government, a 
term he does not use. However, the final conclusions of the author will 
be welcomed by the enthusiasts of world government. In the first part 
the author gives a brilliant legal analysis of the security mechanism of 
the Charter in its two forms (the procedure of pacific settlement and the 
procedure of coercion), followed by a lucid analysis of the (not yet existent ) 
special mechanism of atomic security. It is interesting to discover that, 
according to Mr. Chaumont, the Soviet concept of atomic security (refusal 
to accept international control on its territory) is in agreement with the 
political philosophy of the United Nations, based as it is on the supremacy 
of, and agreement between, the Big Powers. He regards the attitude ot 
the United States (non-application of veto to atomic security) as a retreat 
from the basie philosophy of the Charter, but he finds that the United 
States does not go far enough, since she does not intend to reject in toto 
the security system of the Charter. This latter system is based on the 
fallacious thesis that the security of the world is the product of the security 
of its components (individual states). Only through exclusion of the 
states can the security of the world be guaranteed, and this is possible by 
substituting international democracy for international dictatorship. Many 
a reader will be startled to learn that the system of the Charter is that of 
dictatorship, but, according to Mr. Chaumont, dictatorship is world domi- 
nation by one or two Powers which is inevitable in a system of interna- 
tional government based on representation of states in the organs of the 
Organization. The antithesis, the international democracy, is domination 
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by the world collectivity, expressing the will of its majority in a system 
of international government based on the existence of real international 
institutions emanating directly from the world community. The author 
believes that it would not be difficult to describe, by an effort of legal 
imagination, the precise structure of international institutions of security 
based on the exclusion of states, but he abstains from doing so in the 
context of his study. 

The reader lays aside this little book feeling that it ends on the most 
interesting point. He would like to know that the monograph will be 
continued. Incidentally, Ambassador Fouques-Dupare reveals in_ his 
preface that he has long ago exhorted Mr. Chaumont to write a commentary 
on the Charter. One hopes that the author will soon elaborate and expand 
his ideas in a more comprehensive volume. 

JACOB ROBINSON 


Yearbook on Human Rights for 1946. Prepared by B. Mirkine-Guetzé- 
vitch and Ernest Hamburger. (Publication No. 1948 xiv1.) Lake Sue- 
cess: United Nations, 1947-1948. pp. 450. $5.00. 


This yearbook contains the texts of all Bills of Rights in effect on De- 
eember 31, 1946, together with all other statutory provisions pertaining to 
human rights enacted during the calendar year 1946. In addition the 
volume presents a series of studies supplied by well-known authorities in 
this field for those countries such as Great Britain, Australia, New Zealand 
and others, where written instruments protecting and guaranteeing human 
rights do not exist. The book is impressive as an example of diligent and 
thorough research. It must be considered as a standard textbook on the 
subject. It is probably the most complete collation of legal and factual 
data in this field. It covers statutory and common law, together with 
monographs on the subject for a total of seventy-three countries. Future 
statutory changes and court decisions pertaining to human rights through- 
out the world are to be recorded in additional volumes for each succeeding 
year. 

The constitutional provisions with respect to civil liberties constitute 
both a barometer and a determinant. Looking over these civil liberties 
provisions, it is evident that few new principles were expounded and no old 
landmarks obliterated. 

Where, as in Great Britain, Australia, Canada and New Zealand, human 
rights are not based on any fundamental laws like the Constitution of the 
United States, the Yearbook gives a brief and concise survey of the law 
governing the subject. The survey of Great Britain, for instance, pre- 
pared by Dr. Cecil Carr, shows how human rights and fundamental free- 
doms are fully protected in the absence of a written constitution. Al- 
though the very same rights are protected by constitutional provisions 
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in the United States, Professor Robert E. Cushman, Cornell University, 
who prepared a study on human rights under the United States Constitu- 
tion, comes to a conclusion, which in essence does not widely differ from 
Cecil Carr’s view when he states: 


The vitality of civil liberty cannot, of course, be measured in terms 
‘of constitutional guarantees, or court decisions enforcing them. It 
depends in the last analysis upon the degree to which the public 
opinion of a nation, state, or local community values civil liberty and 
demands its effective protection. (Yearbook, p. 326.) 


To sum up: This volume is a pioneer work in its field. The editorial 
work is excellent. 
ALEXANDER LorcH 


L’Organisation Européenne de Coopération Economique. By H. T. Adam. 
Paris: Librairie Générale de Droit et de Jurisprudence, 1949. pp. 292. 
Index. 


The new developments in Europe or Western Europe, such as the 
Marshall Plan, Customs Unions, Brussels Treaty, the federalist movement, 
have produced many writings in many languages; but most of them are 
small in volume, and entirely political, and historical in character. Very 
different is the book under review. It is an exhaustive, strictly legal study 
of the European Organization for Economie Codperation. Being a tech- 
nical study, the book does not go into a eriticism of the political wisdom 
of this or that rule, nor into a prophecy of the success of the Organization. 

Professor Adam of the University of Paris, who was the Legal Adviser 
to the Paris ‘‘Conference of the Sixteen,’’ gives a complete and detailed 
exposé of the history, the creation, the juridical sources of the Organiza- 
tion, its composition, membership, functions, authority, and structure, 
modification and revision and of the general obligations imposed upon the 
members. Incidentally, many other legal problems are dealt with; the 
inclusion of the Western Zones of Germany, for example, raises the whole 
difficult problem of the legal status of occupied Germany. 

It is not possible, within the framework of a book review, to go into 
details concerning the many problems dealt with in the volume. But it 
should be pointed out that this book is much more than an exhaustive, 
legal analysis of this particular organization. The tracing back of the 
type of the organization to the ‘‘combined boards’’ of the two world wars, 
the characterization of those ‘‘combined boards,’’ their distinction from 
the ‘‘specialized agencies’’ are very valuable. Throughout, the Organiza- 
tion is studied in comparison with other organizations of international 
administration and other ‘‘public international services.’’ The clear dis- 
tinction between ‘‘functions’’ and ‘‘authority’’ is highly interesting; the 


same is true of the distinction between ‘‘juridical capacity’’ and ‘‘inter- 
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national personality’’ of international organizations, between ‘‘authority 
pro foro interno’’ (such as budget, appointment of officers and so on) 
and authority with regard to the member states. It is not the functions, 
but the authority of an international organization which determines the 
international advance at the expense of national sovereignty. The func- 
tions exclude only the raising of the exception of incompetence which 
otherwise could be made under the heading of ‘‘domaine reservé’’ against 
treating such matters; but the final decision remains with the sovereign 
states. The authority of an international organization again does not take 
away this final decision of the sovereign states as long as the organization 
is restricted to legally non-binding recommendations, or to draft conven- 
tions which need ratification. One can only speak of real authority, of 
a real diminution (and not only of a limitation) of national sovereignty, 
where the organization is authorized to make legally binding decisions 
which can be opposed to, and enforced against or without the will of, a 
member state. But even if such authority is granted, it can be nullified 
by the rules concerning the exercise of this authority; thus the ‘‘veto’’ 
in the Seeurity Council or the rule of unanimity in the European Organi- 
zation for Economie Coéperation. Results therefore, in the most difficult 
situations could only be reached by extra-constitutional means, such as 
‘the arbitration by experts’’ or the ‘‘mediation’’ of the Secretary General. 
That this was possible, was—here lies the similarity with the ‘‘combined 
boards’’—rather a consequence of material pressure and of pressure from 
without the organization (United States). 

The author shows in the most interesting way the ‘‘continuous battle 
between national sovereignty and the idea of international organization,’’ 
not only in the making of a new international organization, but also in the 
work of an existing one; even where states have seemingly made con- 
cessions, there can always appear what the author calls ‘‘revanches perfides 
de la souveraineté.”’ 

The book is—a thing in itself rare in these times, where so much of the 
literature on ‘‘international law”’ is superficial, not based on legal analysis 
and on what the states do, but only on the writer’s wishful thinking—not 
only welcome as a real study from a legal point of view, but constitutes at 
the same time an important contribution to the problems of international 
administration and international law in general. 


Joser L. Kunz 


The Evolution of the Zollverein—A Study of the Ideas and Institutions 
Leading to German Unification between 1815 and 1833. By Arnold H. 
Price. Ann Arbor: University of Michigan Press, 1949. pp. xii, 298. 
Appendix. Index. $3.50. 


Is there such a thing as an ‘‘a priori of the difficulties of international 
organization’ ’—the ever-recurring difficulties which arise from the contradic- 
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tion between the members’ desire for maintenance of ‘‘sovereign equality 
and the organizational requirements of a technically functioning organiza- 
tion—difficulties which time and again have caused international endeavors 
to be beset with problems such as voting by majority vs. the veto, estab- 
lishment of genuine international machinery vs. entrusting, and trusting, 
members as such with the execution of decisions, ete. ? 

Some implicit discussion of these and related problems comes from 
quarters where one would hardly expect it. Mr. Price’s book is primarily 
a historical study of that early example of international organization, the 
German Zollverein. It seems to be little known even among experts that 
its foundation, in 1834, was preceded by two decades of planning and 
actual organization, the latter generally on a bilateral basis, which ulti- 
mately resulted in the better-known multilateral arrangement. But the 
problems which only in our days have become of so much more generally 
realized import, were already all present: What should, and would, be the 
influence of the two major Powers in which power then was polarized in 
the region (Austria and Prussia)? Would a strong state, such as Prussia, 
establish an international arrangement with two weaker neighbors with- 
out unduly restricting their independence? How would the implementa- 
tion of international obligations by and within member states be guaranteed 
and supervised? The student of international arbitration may be inter- 
ested in early examples of arbitration provisions. Organs of some of the 
systems were, under certain conditions, to function as arbitration boards. 
The student of the history and origin of international organization will 
be intrigued by the connection which the author establishes between cer- 
tain features of the Zollvereine and what seems to be one of the first 
modern examples of international administration: the Central Commission 
for Navigation of the Rhine (1804). 

The author of the present study, a historian, is primarily interested in 
tracing the ideological background of developments, such as the influence 
of nationalistic, liberal, reactionary, purely economic, and bureaucratic 
trends upon the evolution of the organization, or the influence of such men 
as Friedrich List. This he has done with commendable care, and the 
study is a model of clear and meticulous history-writing. For the reasons 
indicated above, it is of broader interest to the student of international 
relations, international law, and international organization also. 


JOHN H. HERz 


Legal Philosophy from Plato to Hegel. By Huntington Cairns. Balti- 
more: Johns Hopkins Press, 1949. pp. xvi, 584. $7.50. 


This book sets forth the opinions of thirteen Western philosophers on 
legal theory. While not primarily concerning itself with ideas on govern- 
ment or the nature and purpose of the state, in the absence of a clear 
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borderline—we need only read about the first philosopher dealt with, 
Plato, to realize that there has never been a scholar that treated ‘‘law’’ as 
a subject completely apart from the ‘‘state’’—the student of public and 
international law will find abundant material closely akin to his subjects. 
With the conspicuous exception of Bacon, Cairns has excluded jurists in 
the strict sense such as Grotius, Pufendorf, Coke, or Bentham.? 

In a world whose conception of a good lawyer is that of a man who 
knows a great deal of law, and not more, the author would deserve to be 
praised if his book were but a mediocre digest-anthology. As a matter of 
fact, however, the author’s accomplishment goes far beyond what the title 
indicates. For the book relates not merely the leading doctrines of the 
law but rather presents them, in a truly objective fashion, to the modern 
reader—lawyer, as the author optimistically seems to hope—in the light of 
present-day theories as reflected in writings and court decisions. Thus 
Bacon’s discussion of so-called legis lacunae is traced forward to our Su- 
preme Court’s Original-Package Doctrine, and Thomas Aquinas’ postulate 
that new laws must be made known to the public is tied in with the modern 
promulgation methods of civil law countries. 

The ‘‘never ending conflict between the natural-law theory and posi- 
tivism’’ (Kelsen) permeates the entire work. Cairns does justice to many 
a philosopher, notably Aristotle and Locke, often claimed to be natural 
lawyers at vociferous Bar meetings and the like, by showing that they 
knew well the difference between positive law and mere postulates as to 
what the law ought to be. 

International law, uncodified and uncertain as it is, has always been most 
intimately connected with philosophy and many disputes have centered 
around ‘‘eternal principles of justice.’’ International lawyers, therefore, 
ought to place this book on top of their ‘‘must’’ lists. 

REGINALD PARKER 


NOTES 


Grundlinien der antiken Rechts- und Staatsphilosophie. By Alfred 
Verdross-Drossberg. (2nd ed.) Vienna: Springer-Verlag, 1948. pp. viii, 
184. Index. $4.50. Because of current controversy over the meaning 
of Plato for our time, the section dealing with Plato has been expanded 
in this edition of the study of legal philosophy in antiquity which the noted 
Vienna authority on international law completed in 1943 and published 
in 1946 after the war. He emphasizes that the idea of law arose among 
the Greeks as early as Hesiod and grew into a well-developed doctrine of 
democracy, differing from modern democracy, however, in excluding slaves 
and women from political power; that Plato’s philosophy of the state can 
not be taken from his totalitarian-tinted Republic alone, without considera- 
tion of his later views in the Laws; and that Plato’s doctrine went beyond 
the confines of the Greek city-state and culminated in a species of inter- 
national law contemplating the peaceful settlement of disputes between 


1 Cicero, who is included, was not a lawyer, but a statesman and orator. Cf. this 
Writer’s book review in 61 Harvard Law Review 1371 (1947). 
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states. Verdross reviews in an interesting treatment the pre-Platonic 
thinkers, Plato, Aristotle, Cicero, and the Stoics. These teachings fore- 
shadowed the ‘‘natural law’’ theories of the Christian era by elaborating 
the notion of a rational world order embracing the universal legal com- 
munity of mankind. 

Hugonis Grotii: De Jure Belli ac Pacis. An Extract by B. M. Telders. 
(Ed. by J. Barents and A. J. S. Douma.) The Hague: Martinus Nijhoff, 
1948. pp. xvi, 196. Fl. 7.50. This volume of less than two hundred 
pages presents the Latin text, with marginal headings in English by Pro- 
fessor Telders, of those portions of the famous classic by Grotius which 
deal with ‘‘what nowadays is considered to belong to international law.’’ 
Eliminating the erudition which is not of current applicability shortens 
the text so that it may be consulted conveniently by those seeking the views 
of Grotius on present-day problems of international law. 

As the preface by Judge van Eysinga explains, this condensation was 
made by Telders while a prisoner in the concentration camp of Bergen- 
Belsen where he died on April 6, 1945, a few days before Germany’s 
capitulation : 


Who could have been a better companion in his lonely cell than 
Grotius, who, when himself a prisoner, had found moral support in 
undaunted intellectual work! ... Telders’ father gave the copy of 
Grotius’ book on which his son had worked to the Historical Museum 
of the Leyden University, where it will remain in memory of one of 
the most courageous and gifted sons of the Netherlands. (p. xvi.) 


This reviewer, as a pupil of the able and heroic Dutch jurist, Telders, 
salutes with gratification this volume as a fitting tribute to the memory of 
his labors and his devotion to the highest traditions of international law. 


Epwarp DuUMBAULD 


Towards a Realistic Jurisprudence. A Criticism of the Dualism in 
Law. By Alf Ross. Copenhagen: Einar Munksgaard, 1946. pp. 304. 
18 Danish Cr. Alf Ross’ A Textbook of International Law is based, as 
this writer in his review thereof stated (this JourNAL, Vol. 43 (1949). 
pp. 197-199), on his ‘‘realistic’’ philosophy of law. The book under re- 
view gives an exposition of this philosophy. Only a few remarks can be 
made here. In Sweden a school of jurisprudence (Hagerstrém, Lundstedt. 
Olivecrona) has sprung up, which, as to its doctrine, is similar to the 
American ‘‘realistie school.’’ Law is not a system of norms, but consists 
only of facts. Héagerstrém laid it down that the traditional jurisprudence 
for which law is at the same time reality and validity must lead to hopeless 
logical contradictions. 

Alf Ross, the Dane, a scholar of great talent, started in Vienna from 
Kelsen, but has developed toward a ‘‘realistie jurisprudence.’’ In this 
book, intended to be a settlement with the dualism in law, he starts from 
Hagerstrém’s thesis; he shows the dualism of reality and validity and 
demonstrates the antinomies which fiow from it. But he clearly recognizes 
that Jerome Frank’s theory, according to which law is nothing else but the 
theoretical prediction of what the judges will do, is untenable; the element 
of validity cannot be eliminated from the law without eliminating exactly 
the legal element from law. The element of validity must be retained. 
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but must also be recognized as a fact; that is the ‘‘true realism.’’ Law is 
‘for Ross a set of social facts, a certain human behavior and ideas and 
attitudes connected with it. Metaphysics is naiveté. Metaphysical justice 
is a complete absurdity. ‘‘Validity’’ is nothing objective, has no mean- 
ing, is a mere word. Only fact-judgments which can be true or false have 
a logical meaning. Validity is conceptually rationalized expressions of 
certain subjective experiences of impulse, carrying with them a peculiar 
illusion of objectivity, and having a symbolical value. 

It is obvious that this ‘‘jurisprudence’’ is completely untenable. Ross 
is a victim of this ‘‘scientism’’ which believes that there are only sciences 
of phenomena, while everything beyond is nonsense. He is a victim of 
the ‘‘neopositivism’’ of the ‘‘Vienna Circle,’’ whose leader Carnap tells 
us: ‘‘Value judgments are nonsense.’’ It is this scientism which has con- 
tributed to bringing the present catastrophe upon our Western Christian 
culture. 

Joser L. Kunz 


The Charter and Judgment of the Niirnberg Tribunal. History and 
Analysis. Memorandum submitted by the Secretary General (Doc. A/CN. 
4/5, March 3, 1949). Lake Suecess: United Nations International Law 
Commission, 1949. pp. iv, 100. $.75. This memorandum contains. a 
brief and useful survey and summary: (1) of the Niirnberg Charter and 
trial; (2) of consideration in the United Nations of plans for the formula- 
tion of the principles of the Niirnberg Charter and Judgment; and (3) of 
the application of the Charter by the Niirnberg Tribunal. There is also 
an addendum on the trial of major Japanese war criminals, and appendices 
contain the texts of the Moscow Declaration of October 30, 1943, on German 
atrocities and the Agreement for the Establishment of an International 
Military Tribunal. Part III furnishes a convenient digest of the lengthy 
judgment of the Tribunal. The principal legal problems are classified 
and analyzed, but, as may be expected in an official memorandum of this 
type, there is no critical comment upon the legal bases of the judgment. 

Systematic Survey of Treaties for the Pacific Settlement of International 
Disputes 1928-1948. ake Success: United Nations, 1948. pp. ix, 1202. 
$10.00. This well-edited volume is designed as a continuation of Arbitra- 
tion and Security: Systematic Survey of the Arbitration Conventions and 
Treaties of Mutual Assistance Deposited with the League of Nations 
(C.653.M.216.1927.V), published by the Secretariat in 1927. It is, how- 
ever, more complete than the preceding collection, since it contains the 
texts of all available instruments concluded during the period covered. 
It may therefore be conveniently used together with Max Habicht’s Post- 
War Treaties for the Pacific Settlement of International Disputes (Cam- 
bridge: Harvard University Press, 1931). 

A valuable feature of the present collection is found in Part I, which 
contains a full systematic analysis of the more than two hundred texts of 
treaties reprinted in Part II. In the 327 pages of the first part the basic 
types of treaties, general jurisdictional clauses, reservations, ete., are clas- 
sified on a comparative basis, and each of the sections into which the four 
chapters are divided is followed by excerpts from treaties illustrating the 
point discussed in the analytical introduction. 

This Survey was prepared by the Secretariat for the Interim Committee 
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of the General Assembly. It will be a valuable aid to that Committee in 
its present activities, and will be further welcomed by the international 
law profession in general, especially since it will be complemented by the 
Reports of International Arbitration Awards, two volumes of which have 


already been published by the Secretariat. 
LAWRENCE PREUSS 


Western European Union. By R.G. Hawtry. London: Royal Institute 
of International Affairs, 1949. pp. 126. 5s. This small book is the out- 
come of the appointment of a Study Group of the Royal Institute to ex- 
amine the implications of a Western European Union for Great Britain. 
The author has no illusion about the present situation: the economic situa- 
tion of Western Europe in the spring of 1947 was desperate; there is a 
clear relapse into power polities; Western Europe looks for a new balance 
of power; the veto is an open admission by the United Nations of its im- 
potence. Not all Western European states can be included: Spain is 
excluded for political reasons; Switzerland and Sweden hardly will be will- 
ing to codperate in defense, as the Swedes have ‘‘every reason to be thank- 
ful for the preservation of their neutrality throughout the two World 
Wars’’ (p. 18). The problem of Germany presents a dilemma; there is, 
on the one hand, the fear of France; on the other hand, European recovery 
is impossible without German economic recovery, and even ‘‘the defensive 
power of a Western European Union without German resources might be 
found lamentably inadequate’’ (p. 22). 

The author then fully surveys all problems of political, military and 
economic codperation of Western Europe from a British point of view in 
order to find a way ‘‘to reconcile Great Britain’s interest in Europe with 
her interests overseas.’’ 

The report is absolutely adverse against a Western European Federa- 
tion, against a United States of Western Europe. That would be un- 
acceptable to Britain, because of the great differences in political behavior 
between the Island and the Continent, because of the political instability of 
France (and Italy), and because of incompatibility of such a federation 
with the Commonwealth of Nations. The author also opposes such pro- 
posals as a merger of armaments, a customs union, a common currency, 
‘fas they are bound to lead to formal federation’’ (p. 118). But he is in 
favor of codperation and looks to the Commonwealth as a model; he is also 
greatly in sympathy with extending the Western European into an At- 


lantic Union. 
Joser L. Kunz 


Looking Toward One World. Edited by Ernest Minor Patterson. 
Philadelphia: American Academy of Political and Social Science, 1948. 
pp. vii, 123. $2.00. Fourteen addresses delivered at the 1948 meeting of 
the Academy, on Strains in the Near and Middle East, Problems in the 
Far East, Adjustments in Central Europe and Bases of World Unity, are 
brought together in the issue of the Annals of the Academy for July, 1948. 
A paper by an unidentified Chinese leader is added under the second head. 
Readers of this JouRNAL will be particularly interested in the addresses, 
under the fourth head, by Chang Hsin-hai on the Moral Basis of World 
Peace; Julius Katz-Suchy on One World through the United Nations; and 
James P. Warburg on the United States and the World Crisis. Dr. Katz- 
Suchy, permanent representative of Poland to the United Nations, submits 
data of great psychological value in support of his view that the United 
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States and several other nations, not including those of the Soviet group, 
‘fare trying to divide the world into hostile camps and are not living up 


to the solemn pledges of the Charter.’’ 
TURLINGTON 


European Ideologies: A Survey of 20th Century Political Ideas. Edited 
by Feliks Gross. New York: Philosophical Library, 1948. pp. xvi, 1076. 
Index. $6.00. This volume of twenty-seven essays by twenty-four authors 
is intended to represent a survey of those aspects of twentieth-century 
ideologies not normally covered in textbooks in the field. The editor tells 
us in the preface that this volume is intended for readers already familiar 
with rudimentary principles of modern European intellectual movements. 
He also warns us that the volume is not free of many of the shortcomings 
of all anthologies such as diversity of views, lack of uniformity in treat- 
ment, and both omissions and duplications. 

Such a caveat, however, does not prepare one for what follows. Several 
of the essays completely ignore the subject of the volume. That on Social- 
ism, one of the longest essays in the book, is devoted entirely to a history 
of the trade union movement, with only a few paragraphs on this century, 
and little or nothing on the ideology. The same may be said for the 
chapters on ‘‘Nationalism,’’ ‘‘Regionalism and Separation,’’ ‘‘Zionism,’’ 
and ‘‘Anti-Semitism.’’ Several essays, while containing much useful in- 
formation, are so poorly organized as to obscure the writers’ viewpoint. 
Examples include ‘‘Anti-Semitism,’’ and ‘‘Hispanidad and Falangism.’’ 
Several add nothing to our knowledge either because they merely repeat 
recent events without evaluation (so ‘‘Anarchism and Syndicalism, A 
Critical View,’’ ‘‘The Destinies of the Russian Peasantry’’) or because 
they are superficial (‘‘Communism,”’ ‘‘ Regionalism and Separatism,’’ and 
‘“‘Fascism’’). The essay on ‘‘Communism,’”’ for example, tells us that 
democracy is lacking in the Soviet Union because there are no free elections 
and because there is no freedom for the individual; that Marxism is not 
being followed because classes and inequalities still exist in fact and the 
state has not yet disappeared. Finally, several chapters contain state- 
ments or conclusions that are at least questionable. Thus we read that 
natural rights were the basis of feudal society (p. 234); that in such 
society the King could do no wrong (p. 237); that T. H. Greene was a 
revisionist socialist (p. 286); that Soviet Communism is not nationalistie 
(p. 303) ; and that the C. G. T. in France was under Communist control 
until 1947 (p. 333). 

A few of the essays are worth-while additions to the literature in the 
field. That on ‘‘The Liberal Tradition in Russia,’’ while it does not estab- 
lish a ‘‘tradition,’’ discusses some ideas and individuals too often over- 
looked. ‘‘Anarchism and Anarcho-Syndicalism’’ is likewise an able sur- 
vey of a world movement based on considerable detail. ‘‘Agrarianism’’ 
ls an original analysis of an action program, one of the best on the subject 
that this reviewer has seen. The chapter on ‘‘Catholicism’’ is well done, 
although it skirts the question of religious toleration in Catholic countries. 
The “Origins of Fascism’’ is also well done. ‘‘Economic Planning With- 
out Statism,’’ and ‘‘Humanism and the Labor Movement’’ are suggestive 
and useful essays both because of the information contained as well as 
because of the clarity with which the issues involved are formulated. 

On balance, the volume will have only a limited usefulness and that in 
the hands of a discriminating reader. 

Foster H. SHERWoop 
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American-Australian Relations. By Werner Levi. Minneapolis: Uni- 
versity of Minnesota Press, 1947. pp. 184. Index. $2.75. Here within 
the compass of 173 pages is the best interpretation of American-Australian 
relations yet to appear in print. The author presents a synthesis of 
American and Australian policies from 1783 to 1946. For that reason 
alone the book merits careful reading. Yet thoroughness of research, 
marked by brevity and conciseness, is the distinctive quality of this schol- 
arly work. The author has stressed the interpretative aspects of the sub- 
ject at hand rather than mere facts, figures, and tables. The treatment 
refutes the popular notion that size and length should be the criterion of 
a scholarly work. 

This publication represents a pioneering spirit of inquiry into a field of 
international affairs hitherto unexplored by political scientists. More 
significantly it serves as a serious introduction for more detailed investiga- 
tions into American-Australian relations. As a historical yardstick the 
book adds a needed perspective to such informative books as C. Hartley 
Grattan’s Introducing Australia or H. V. Evatt’s collection of speeches on 
Australia in World Affairs. 

The book spans a long era in American-Australian relations—from our 
revolutionary period to the postwar year 1946. The early period in foreign 
relations was marked by improvisations, doubts and fears engendered by 
a boisterous spirit of Yankee commercialism (Chapters 14). Not until 
after 1850 did an awareness of a national destiny stir Australia internally. 
Imperial connections with mother England, meanwhile, led Australians to 
keep a weather-eye out for possible trouble in the Pacific. Imperialist 
rivalry among the Great Powers thus tended to shape Australian foreign 
policy long before 1914. To contend with these imperialistic rivalries 
Australia pursued two objectives: the establishment of a balance between 
Russia and Japan in East Asia and the gradual forging of a Pacific se- 
curity triangle involving the United States, Great Britain, and Australia. 
By 1941, in view of Japan’s challenge to supremacy in the Pacific, it was 
clear that neither assumption provided security (Chapters 5-9). Since 
1945 Professor Levi foresees signs of troubles in the new Pacific. The 
United States obviously is the Super-Power, yet Australia is. unwilling to 
be the junior partner. Mindful of its national pride and wartime achieve- 
ments, Australia demands full partnership in Pacific affairs. Whether 
the techniques of successful codperation between a giant and a middle 
Power can be improvised remains to be seen. By mutual accommodation 
alone, Levi feels, can future relations between these two Pacific countries 
be solved (Chapters 10-12). 

It is to be noted that the book is primarily concerned with political and 
economie aspects of American-Australian relations. There is little material 
on international law or organization, a fact not clearly inferred from the 
title. In some respects the author might have strengthened his analysis. 
While the impact of American policy upon Australia is clearly demon- 
strated, the motivations of American foreign policy are less clearly de- 
veloped. More insight into the nature of the British imperial system and 
the federal movement might have offered more light on the inevitable 
question of why Australia did not duplicate America’s experience with 
independence. Only a partial answer is offered in Chapter 5. It is not 
altogether clear, in view of Australia’s determination to prevent Japa 
from expanding in the Pacific, why Prime Minister Hughes offered no ob- 
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jections to the Greene-Motono arrangement regarding the disposition of the 
German islands (pages 93 and 94). No mention is made of Australia’s 
views regarding the frequent charges of Japanese fortification of the 
Mandates prior to 1941. 

Diligent attention to documentary sources is a noteworthy aspect of this 
work. Good use has been made of Australian and English parliamentary 
records as well as of the American Congressional Record. For the early 
period Professor Levi relied on Hunt’s Merchants’ Magazine, the Historical 
Records of Australia, as well as biographical records. Scholars will note 
the use of the papers of Admiral Charles S. Sperry and of the unpublished 
manuscript of Breckenridge Long, formerly of the State Department. The 
author, moreover, in writing the book consulted many key figures involved 
in the Pacific question at the Peace Conference in 1919. On the whole a 


balanced treatment is preserved throughout the review of American-Aus- 
tralian relations. 


N. Marspury EFImMEeNco 
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826), Clive M. Schmitthoff. 

——, October, 1949 (Vol. 27, No. 8). The Legal Department of the United Nations 
(pp. 939-946), Alan Renouf. 

DipLoMAcIA, July, 1949 (Nos. 30-31). Termin6é sus labores la Comisién Americana 

de Territorios Dependientes (pp. 5-7); La Solidaridad Internacional que Afianza la 
Soberania (p. 5), Alberto Sayan de Vidaurre; Belice es de México, porque es de 
Yucatan (pp. 18-19), Antonio Mediz Bolio. 
, September, 1949 (Nos. 32-33). Puntos de Vista de Cuba Ante la Asamblea 
de las Naciones Unidas (pp. 3-4, 38); Cuba Procedié Estrictamente de Acuerdo con el 
Derecho de Asilo (pp. 9-10); Es la Hora del Derecho Internacional (pp. 11-12), André 
Boissarie; Pacto de Colaboracién Italo-Cubano (pp. 13-14); Discurso del Director 
General de la ‘‘Unesco’’ Sr. Jaime Torres Bodet ante la IV Reunién que se celebra en 
Paris (pp. 36-38, 40). 

FRIEDENS-WARTE (Vol. 49, Nos. 4-5). Der vélkerrechtliche Schutz der Menschen- 
rechte (pp. 177-190), Paul Guggenheim; Francisco de Vitoria und die Geschichte seines 
Ruhmes (pp. 190-197), Friedrich A. Freiherr von der Heydte; Der Schutz ausliéndischer 
Vermogensrechte gegen Verstaatlichungen, Die Abkommen der Schweiz mit der Tsche- 
choslowakei und Jugoslawien (pp. 197-205), Oscar Vogel; Zur Erinnerung an die 
erste Haager Friedenskonferenz (1899) (pp. 212-214), Hans Wehberg. 


Documents 
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HARVARD LAw Review, November, 1949 (Vol. 63, No.1). The Judicial Review Prob- 
lem in the International Trade Organization (pp. 78-98), Seymour J. Rubin. 

INTERNATIONAL LABouR REVIEW, September, 1949 (Vol. 60, No. 3). The Fourth 
Conference of American States Members of the International Labour Organization: 
Montevideo, April-May 1949 (pp. 217-237). 

, October, 1949 (Vol. 60, No. 4). The Thirty-Second Session of the International 
Labour Conference: Geneva, June-July 1949 (pp. 335-373). 

INTERNATIONAL ORGANIZATION, November, 1949 (Vol. 3, No. 4). International 
Organization and World Politics (pp. 605-619), Charles E. Rothwell; The European 
Movement (pp. 620-632), A. Loveday; The League of Arab States: Debacle of a Re- 
gional Arrangement (pp. 633-642), Paul Seabury; The Caribbean Commission (pp. 
643-654), James A. Bough. 

INTERNATIONAL SociAL ScIENCE BULLETIN (Vol. 1, Nos. 1-2). The Unesco Project 
on International Tensions (pp. 11-21), Otto Klineberg; International Collaboration 
Study (pp. 36-39); International Studies Conference (pp. 40-41), Jacques Vernant; 
The codification of international law enters an important stage (pp. 48-53), Georges 
Langrod; Population problems and international tensions (pp. 54-63), S. Chand- 
rasekhar. 

LAW AND CONTEMPORARY PROBLEMS, Summer, 1949 (Vol. 14, No. 3. The Covenant 
on Human Rights (pp. 413-429), Arthur N. Holeombe; Human Rights under the United 
Nations Charter (pp. 430-437), Benjamin V. Cohen; A British View of the Covenant 
(pp. 438-450), Sandford Fawcett; Constitutional Aspects of the Covenant (pp. 451- 
478), Jacob D. Hyman; International Proposals affecting So-called Human Rights (pp. 
479-489), Frank E. Holman; The Rights of Man in the World Community: Constitu- 
tional Illusions Versus Rational Action (pp. 490-536), Myres 8. McDougal and Gertrude 
C. K. Leighton. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES REcHT, September, 1949 (Vol. 2, 
No. 2). Die geistigen Grundlagen der Staats- und Wirtschaftsformen (pp. 163-195), 
Felix Klezl; Volkerrechtliche und rechtsphilosophische Gedanken im Rahmen einer 
Organisation der Staatengemeinschaft bei Isokrates (pp. 257-296), N. Wittmann. 

REVISTA DE LA ESCUELA NACIONAL DE JURISPRUDENCIA (Mexico) April-June, 1949 
(Vol. 11, No. 42). Fundamentacién del Derecho Internacional (pp. 51-84), Adolfo 
Maldonado; Estados Unidos ante la Carta de las Naciones Unidas (pp. 115-127), 
Pablo A. Ramella. 

REVISTA ESPANOLA DE DERECHO INTERNACIONAL (Vol. 2, No. 1). La justificacién 
de la ocupacién de un Nuevo Mundo: Francisco de Vitoria (pp. 13-46), Carl Schmitt; 
Los derechos sobre la plataforma submarina (pp. 47-99), José Luis de Azcfrraga y 
Bustamante; El caso prdctico y el Derecho Internacional Privado (pp. 103-108), 
Mariano Aguilar Navarro; Nacionalidad de los nacidos a bordo de una aeronave (pp. 
109-128), Luis Tapia Salinas; La ezxistencia juridica de Alemania (pp. 129-148), 
Modesto Suarez; El primer dictamen del Tribunal Internacional de Justicia: Las con- 
diciones de admisién de un Estado como nuevo miembro de la O. N. U. (pp. 145-176). 
Luis Garcia Arias. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES, July— 
September, 1949 (Vol. 27, No. 3). Nouvelles méthodes pour l’organisation de la Paix 
internationale (pp. 237-246), Lyman C. White; Le Probléme des Sanctions dans le cas 
de violations des Conventions humanitaires (pp. 247-253), Léon-A. de Beco; La pre- 
scription libératoire s’applique-t-elle en Droit international public? (pp. 254-264), 
William Roch; La Protection internationale des Minorités et la Déclaration des Droits 
de l’Homme (pp. 276-284), G. A. Pordea. 

REVUE GENERALE DE Droit INTERNATIONAL Pustic, April-June, 1949 (Vol. 20, No. 2). 
Les conditions politiques et techniques de la sécurité collective (pp. 161-184), E. 
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Giraud; La propagande internationale, instrument de guerre et de paix (pp. 185-200), 
John B. Whitton; La jurisprudence britannique des prises maritimes dans la seconde 
guerre mondiale (1°¢ partie) (pp. 201-274), A. Gervais. 

Revue INTERNATIONALE DE Droit P£NAL (Vol. 20, No. 1). De l’organisation d’une 
juridiction pénale internationale (pp. 1-8), Henri Donnedieu de Vabres; Additif aux 
deux projets de conventions internationales de la Commission du ‘‘ Droit commun inter- 
national’’ du ‘‘Mouvement National Judiciaire’’ (pp. 35-52), André Boissarie. 

, (Vol. 20, Nos. 3-4). VIe Congrés international de droit pénal (Cracovie, mi- 
septembre, 1951) (pp. 297-303). 

Unitep Asia, August, 1949 (Vol. 2, No. 1). Peaceful change and the transfer of 
populations (pp. 38-42), Norman Bentwich; Crusade for world government (pp. 43- 
47), Lord Beveridge; The possibility of peace (pp. 48-51), J. Middleton Murry; The 
illusion of world government (pp. 52-58), Reinhold Niebuhr; The function of law in 
international relations (pp. 59-63), Charles E. Martin; The road to peace (pp. 70-75), 
Frederick H. Cramer; Faith in a world government (pp. 83-84), Jawaharlal Nehru; 
United States and the peace (pp. 85-92), Harry S. Truman; The modus vivendi for 
peace (pp. 98-111), Robert Payne; The peace that may come (pp. 126-128), R. R. 
Diwakar; World peace on a democratic basis (pp. 129-134), Kisaburo Yokota. 

Voxs BULLETIN, 1949 (No. 58). World Congress for Peace (pp. 5-12), Alexander 
Fadeyev and Konstantin Simonov; Criminal Responsibility for Propaganda of Aggres- 
sion (pp. 13-26), A. Trainin. 

Wortp AFFairs, October, 1949 (Vol. 3, No. 4). The Little Marshall Plan (pp. 337- 
345), J. D. Krivine; The Military Power of Western Union (pp. 346-357), B. Tunstall; 
The Work at Bonn (pp. 358-367), K. Schmid; The New Régime in Western Germany 
(pp. 368-377), L. C. Green; The International Authority for the Ruhr (pp. 378-399), 
G. M. Friters. 

Wor.tp AFFAIRS INTERPRETER, October, 1949 (Vol. 20, No. 3). Proposed Constitution 
for the United States of Europe (pp. 241-255), Leopold C. Klausner; United Nations 
Work on Human Rights (pp. 256-263), James Simsarian; The Inter-Parliamentary 
Union (pp. 284-289), Viscount Stangate; The New India-Pakistan-Asia-and America 
(pp. 290-298), A. Th. Polyzoides; The Present Significance of International Invest- 
ments, Loans, and Grants (pp. 299-305), Kenneth L. Trefftzs; Kant, Philosopher of the 
United Nations (pp. 306-313), Bernhardt Mollenhauer; United Nations Progress Eeport 
(pp. 314-321), Royal Purcell. 

Word Po.itics, October, 1949 (Vol. 2, No. 1). ‘‘Inevitable’’?’ War: A Problem in 
the Control of Long-Range Expectations (pp. 1-39), Harold D. Lasswell; America’s 
Trade Balance and the International Order (pp. 40-66), Horst Mendershausen; The 
Present Course of International Relations Research (pp. 80-95), Frederick S. Dunn; 
Russian Diplomatic History—N. 8. or O. 8.? (pp. 96-119), Alfred Vagts; The War 
Crimes Trials (pp. 135-147), Franz Neumann. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT (Vol. 15, No. 
1). Das Internationale Privatrecht im italienischen Zivilgesetsbuch von 1942 (pp. 22- 
35), Paul Heinrich Neuhaus; Das Internazionale Zivilprozessrecht in der italienischen 
Zivilprozessordnung von 1940 (pp. 36-49), Erwin Riezler; Das Internationale Recht 
der See- und Luftschiffahrt im italienischen Schiffahrtsgesetabuch von 1942 (pp. 50-64), 
A. N. Makarov. 


